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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL RESERVE SYSTEM

12 CFR Part 219
[Regulation S; Docket No. R-1325]

Reimbursement for Providing Financial
Records; Recordkeeping
Requirements for Certain Financial
Records

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System (Board) has
approved amendments to Subpart A of
Regulation S, which implements the
requirement under the Right to
Financial Privacy Act (RFPA) that the
Board establish the rates and conditions
under which payment shall be made by
a government authority to a financial
institution for assembling or providing
financial records pursuant to RFPA.
These proposed amendments update the
fees to be charged and takes account of
recent advances in electronic document
productions.

DATES: Effective Date: January 1, 2010.
FOR FURTHER INFORMATION CONTACT:
Jason Gonzalez, Counsel (202/452—
3275), Legal Division, Board of
Governors of the Federal Reserve
System, Washington, DC 20551. For
users of the Telecommunication Device
for the Deaf (TDD), please call (202)
263—-4869.

SUPPLEMENTARY INFORMATION:

Background

Section 1115 of the RFPA (12 U.S.C.
3415) requires the Board to establish, by
regulation, the rates and conditions
under which payment is made by a
Government authority to a financial
institution for searching for,
reproducing, or transporting data
required or requested under the RFPA.
Shortly after the RFPA was adopted, the

Board issued Regulation S (12 CFR Part
219) to implement this provision (44 FR
55812, September 28, 1979). These
provisions were subsequently
designated Subpart A of Regulation S. In
June 1996, the Board revised Regulation
S by updating the fees financial
institutions could charge and
streamlining the Subpart generally. (61
FR 29638, June 12, 1996).

Since the last revision, two significant
changes have occurred that now require
further amendments to Subpart A of
Regulation S. First, increases in salary
and benefits have caused the fees
chargeable for reproducing financial
records to become outdated.
Furthermore, in recent years, the
production of electronically stored
information during investigations and in
litigation has become increasingly
common.! Many government agencies
now prefer to receive information in
digital formats, thereby easing handling
and analysis. In addition, many agency
document requests now require that
information be submitted in electronic
form.

Proposed Amendments

In response to these developments,
the Board proposed in August 2008
issuing amendments designed to update
the existing rates to be paid for
personnel costs, to provide a
reimbursement scheme that more
accurately reflects the costs of
producing electronically stored
information in digital formats, and
making minor clarifying changes (73 FR
47854, August 15, 2008). Specifically,
the proposed amendments substantially
increased the labor rates, added a third
job category for specialized computer
support, included an automatic
adjustment every five years for changes
in labor rates, precluded reimbursement
on a per-page basis for production of
paper documents that had been stored
electronically unless the requesting
government agency sought production
of paper documents, and replaced the
$5.00 “per diskette” charge with a $5.00
fee for electronic transmissions, per
request. The Federal Register Notice
accompanying the proposed
amendments also sought comments on
whether the existing fees for microfiche

1Charles Alan Wright, Arthur R. Miller & Richard
L. Marcus, Federal Practice & Procedure, § 2218 at
449 (2d ed. 2006).

or microfilm-based productions should
be eliminated as outmoded.

Summary and Analysis of the
Comments

The Board received eleven comments
on the proposed revisions, most of
which were supportive of the Board’s
effort to update the regulation.

Personnel Labor Rates

Most of the comments strongly
supported increasing the labor rates
found in Subpart A. Four comments
asserted that the new rates were too low,
but none suggested an alternative
benchmark for salary and benefits that
would be more reliable than what is
contained in the Occupational
Employments Statistics (“OES”’)
program maintained by the Bureau of
Labor Statistics (“BLS”’), which
provided the basis for the labor wage
rates in the proposed amendments.

None of the comments objected to the
Board’s mechanism for periodically
updating the labor rates found in the
regulation; however, three comments
urged the Board to consider updating
the rates more frequently than every five
years, such as annually, bi-annually, or
every three years. Under the proposed
rule, the labor rates would be adjusted
on April 1, 2012, and every five years
thereafter. In May 2009, the BLS issued
new data under the OES program, but
the new data did not result in any
changes to the personnel reimbursement
rates set forth in the proposed
amendments. The Board has modified
the schedule in the final rule to provide
for updated labor rates every three
years, beginning September 30, 2012.
The Board believes that a three-year
schedule provides an appropriate
balance between the convenience of
having financial institutions and
agencies using the same rates for an
extended period of time against the
benefit of relying on more recent wage
data. The September 30 date is
appropriate because the BLS data are
typically released in May, which will
provide the Board with an adequate lead
time to incorporate the recent data to
into the reimbursement rate schedules
and publicize these changes to the
industry.

Three comments suggested adding
language that would permit the Board to
designate an equivalent source of wage
data in the event the BLS substantially
changes or eliminates the relevant job
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categories found in the OES program.
The final rule accepts this suggestion so
that a full rulemaking proceeding does
not need to be initiated just to make a
technical conforming change to the
calculation of the labor rates.

Limitations on per-Page
Reimbursement for Paper Documents

One trade group raised several issues
about the provision that would prevent
financial institutions from being
reimbursed on a per-page basis for paper
copies of electronically stored
documents, unless the government
agency seeking the documents requested
production of the information on paper.
The trade group questioned whether the
Board has the authority to limit
reimbursement in this fashion. Section
1115 of the RFPA (12 U.S.C. 3415)
requires the Board to issue regulations
“to establish the rates and conditions”
for reimbursement of “‘such costs as are
reasonably necessary and which have
been directly incurred in searching for,
reproducing or transporting the books,
papers, records or other data required or
requested * * *” (emphasis added).
The Board interprets this statutory
language not to require additional
reimbursement to financial institutions
for the creation of paper records when
the information is stored in electronic
form, paper documents are not required
in order for the financial institution to
comply with the government agency’s
request, and reimbursement is available
for personnel and certain out-of-pocket
costs incurred while searching for,
reproducing, and delivering the
information to the requesting agency in
digital form. In such a case, costs
incurred for production of paper records
are not reasonably necessary to comply
with the government agency request.

The trade group that opposed the
conditions on per-page reimbursement
for paper copies also asserted that some
financial institutions will need to
devote resources to converting their
electronic information to usable formats
in order to comply with a government
document request, and that such
conversion may be complex or costly,
but not be reimbursed. The Board
believes that some such costs are likely
to be incurred in any event because an
increasing proportion of document
requests (governmental and
nongovernmental) now require that
information be provided in electronic
formats. See Fed. R. Civ. Proc.
45(d)(1)(B)(electronically stored
information must be produced in format
specified, or, if not specified, in the
form in which it is ordinarily
maintained or in a reasonably usable
form). Moreover, Regulation S permits

institutions to receive reimbursement,
“[ilf itemized separately [for] the actual
cost of extracting information stored by
computer in the format in which it is
normally produced, based on computer
time and necessary supplies.” 12 CFR
219.4(b)(2). Accordingly, such
conversion costs are reimbursable
according to the terms of the regulation.
Finally, under the terms of the amended
regulation, a government agency may
agree to accept paper copies in lieu of
an electronic production, and the
financial institution will be reimbursed
on a per-page basis.

The trade group and a financial
institution also expressed concern that
production of customer information in
electronic form could raise privacy
issues and the possibility of data
breaches, as well as evidentiary issues
in subsequent proceedings. While
privacy protection is a significant issue,
financial institutions generally are
required to have policies and
procedures to safeguard customer data
under other laws. The Board also notes
that production of customer information
in paper form is among the least secure
media, without password protection or
encryption. As discussed below, the
amended regulation also provides that
financial institutions may be reimbursed
for the actual cost of storage media,
which may include encryption
technologies. Financial institutions may
also be reimbursed for delivery costs,
which may include reasonable measures
taken to insure against a data breach,
such as the use of registered mail or
courier services as required. Additional
concerns about customer privacy and
safeguards against data breaches may be
addressed by the requesting government
agency and the financial institution
producing the information. Similarly,
any issues about authentication of
electronic data as opposed to paper
documents may be addressed between
the requesting agency and the financial
institution. A government agency that is
concerned about authentication of
electronically produced information
may request production in paper form,
which entitles the financial institution
to reimbursement on a per-page basis.

Alternatively, the trade group
requested that the implementation of
the amended rule be delayed for a year
to enable financial institutions to
revamp their systems to produce
documents electronically. The Board
has determined that January 1, 2010,
should be the effective date. This
effective date is more than a year after
the amended rule was first proposed.
Financial institution reimbursements for
personnel costs will significantly
increase as a result of the amendments,

which are likely to offset in whole or in
part any reduction in reimbursement
amounts attributable to the inability to
charge on a per-page basis for paper
documents.

Proposed $5.00 Fee for ‘“Electronic
Productions, per Request”

Several comments indicated that there
was ambiguity concerning the proposed
$5.00 reimbursement for “Electronic
Productions, per request.” This
reimbursement provision was designed
to replace the $5.00 “per diskette”
charge in the existing regulation,
because diskettes are no longer widely
used, having been replaced by other
storage media. The comments also noted
that there was ambiguity as to whether
“per request” meant each account
requested by an agency, each customer
whose information was being sought, or
each production of electronic
information. One commenter also noted
that some storage media (such as
encrypted flash storage devices or
“memory sticks”) cost more than $5.00.

In response to these comments and to
eliminate any ambiguity, the Board is
revising the provision and eliminating
the $5.00 fixed fee for electronic
transmissions. In the final version, the
schedule in Appendix A specifically
contemplates reimbursement for the
actual acquisition price to the financial
institution of the storage medium (CD,
flash storage device, etc.) used to
transmit the data. No fixed
reimbursement will be available for
transmittal made by electronic mail (“e-
mail”’), because it does not appear to be
practical to quantify the costs directly
incurred (if any) for making e-mail
transmissions. Financial institutions
may be reimbursed, however, for the
personnel costs and other identified
costs incurred related to making e-mail
transmissions. Whether transmission of
customer data by e-mail is acceptable on
information security and evidentiary
grounds is a matter between the
requesting government agency and the
financial institution.

Reimbursement for Microfiche and
Microfilm Productions

Three comments urged the Board to
keep the provisions regarding microfilm
and microfiche duplication. Apparently,
although use of these media is
declining, a significant number of
financial institutions continue to
maintain records in these formats.
Accordingly, the final rule will continue
to allow financial institutions to charge
$0.25 (per frame) for photocopying
microfiche and $.50 (per microfiche) for
duplicating microfiche.
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Fees for Delivery and Transportation
Costs

Two commenters requested that the
regulation set out that costs for delivery
of the information be reimbursable, such
as postage, or courier costs.
Reimbursement for these items is
already covered by the existing
regulation, 12 CFR 219.3(d). However,
in light of the comments, the Board is
clarifying the language of section
219.3(d) to make explicit that it includes
reimbursement for reasonable delivery-
related costs.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
requires an agency that is issuing a final
rule to prepare and make available a
regulatory flexibility analysis that
describes the impact of the final rule on
small entities. 5 U.S.C. 603(a). The RFA
provides that an agency is not required
to prepare and publish a regulatory
flexibility analysis if the agency certifies
that the final rule will not have a
significant economic impact on a
substantial number of small entities. 5
U.S.C. 605(b).

Pursuant to section 605(b), the Board
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.
The rule implements the reimbursement
requirement under the RFPA and will
benefit small institutions as a result of
the increases in the reimbursement
schedule for personnel costs associated
with the requirement to assemble and
reproduce financial records. The impact
on institutions of converting their
electronic information to a usable
format, at the request of a government
agency, would be positive because
institutions may be reimbursed for
personnel costs in searching for and
processing a request for information that
is stored electronically, including the
personnel time directly incurred in
converting the information to a format
that the government agency requires.
There are no new reporting,
recordkeeping, or other compliance
requirements associated with this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. Ch.
3506; 5 CFR 1320 Appendix A.1), the
Board reviewed the final rule under the
authority delegated to the Board by the
Office of Management and Budget. No
collections of information pursuant to
the Paperwork Reduction Act are
contained in the proposed rule.

List of Subjects in 12 CFR Part 219

Banks, banking, Currency, Federal
Reserve System, Foreign banking,

Reporting and recordkeeping
requirements.

Authority and Issuance

m For the reasons set out in the
preamble, 12 CFR Part 219 is amended
as set forth below.

PART 219—REIMBURSEMENT FOR
PROVIDING FINANCIAL RECORDS;
RECORDKEEPING REQUIREMENTS
FOR CERTAIN FINANCIAL RECORDS
(REGULATION S)

m 1. The authority citation for part 219
continues to read as follows:

Authority: 12 U.S.C. 3415.

m 2.In § 219.3, paragraphs (a), (b)(2), (c),
and (d) and appendix A to §219.3 are
revised and paragraph (b)(3) is added to
read as follows:

§219.3 Cost Reimbursement

(a) Fees payable. (1) Except as
provided in § 219.4 of this part, a
government authority seeking access to
financial records pertaining to a
customer, by written request, through:

(i) A court order;

(ii) A subpoena issued pursuant to the
Federal Rules of Criminal Procedure or
the Federal Rules of Civil Procedure; or

(iii) Other agency administrative
procedures, including administrative
subpoenas, voluntary requests, or other
process shall reimburse the financial
institution for reasonably necessary
costs directly incurred in searching for,
reproducing or transporting books,
papers, records, or other data as set forth
in this section.

(2) The reimbursement schedule for a
financial institution is set forth in
Appendix A to this section. If a
financial institution has financial
records that are stored at an
independent storage facility that charges
a fee to search for, reproduce, or
transport particular records requested,
these costs are considered to be directly
incurred by the financial institution and
may be included in the reimbursement.

(b) * * *

(2) If itemized separately, search and
processing costs may include the actual
cost of extracting electronically stored
records, based on computer time and
necessary supplies; however, personnel
time for computer searches may be paid
for at the rates set for computer support
specialist, specified in Appendix A to
this section, but only when compliance
with the request for information
requires that the financial institution
use programming or other higher level
technical services of a computer support
specialist in order to reproduce
electronically stored information in the

format requested by the government
authority.

(3) Rates for Search and Processing in
Appendix A shall be recalculated as
follows on October 1, 2012, and on
October 1 of each subsequent three-year
period utilizing Bureau of Labor
Statistics (“BLS”) data or equivalent
data (as so designated by the Board) by
replacing the existing hourly rates with
the sum of:

(i) Base labor rate recalculation—
Using the most recently available wage
data from the Occupational
Employment Statistics program (http://
www.bls.gov/oes/home.htm) for the BLS
industry category ‘“‘Credit
Intermediation and Related Activities”
(NAICS Code Number 522000) (or
successor category):

(A) [Clerical/Technical category] the
average of the median hourly rates for
the “Information and Records Clerk”
and “Computer Operator” job categories
(SOC Code Number 43-4199 and 43—
9011) (or any successor job categories);

(B) [Manager/Supervisor category] the
median hourly rate for the “first-line
supervisors/managers of office” job
category (SOC Code Number 43-1011)
(or successor category), and

(C) [Computer Support Specialist
category] the median hourly rate for the
“computer support specialist” job
category (SOC Code Number 15-1041)
(or successor category); plus

(ii) Benefits Adjustment—an amount
for each hourly rate category that is
equal to the product of:

(A) The hourly rates set forth in
paragraph (b)(3)(i) of this section, and

(B) The most recently available
“percent of total compensation”
represented by ““total benefits” for the
“Credit Intermediation and Related
Activities” industry category (private
sector) set out in the Employment Cost
Trends section of the National
Compensation Survey (http://
data.bls.gov/PDQ/
outside.jsp?survey=cm); and

(iii1) If the recalculated rates for Search
and Processing (including the Base labor
rate and the benefits adjustment) are not
a multiple of $1, the recalculated rates
shall be rounded up to the next multiple
of $1.

(c) Reproduction costs. The
reimbursement rates for reproduction
costs for requested information are set
forth in Appendix A to this section,
subject to the Conditions for Payment
set forth in § 219.5 of this part. Copies
of photographs, films and other
materials not listed in Appendix A to
this section are reimbursed at actual
cost.

(d) Transportation or delivery costs.
Reimbursement for transportation or
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delivery costs shall be for the reasonably
necessary costs directly incurred to
transport personnel to locate and
retrieve the requested information, and
to deliver such material to the place of
examination.

Appendix A to § 219.3—Reimbursement
Schedule

Reproduction:

Photocopy, per page ........... $0.25

Paper copies of microfiche, 0.25
per frame.

Duplicate Microfiche, per ~ 0.50
microfiche.

..................... Actual cost.

Storage media
Search and Processing:

Clerical/Technical, hourly ~ 22.00
rate.

Computer Support Spe- 30.00
cialist, hourly rate.

Manager/Supervisory, 30.00

hourly rate.

m 3.In § 219.5, revise paragraph (a) to
read as follows:

§219.5 Conditions for payment.

(a) Direct costs. Payment shall be
made only for costs that are both
directly incurred and reasonably
necessary to provide requested material.
Search and processing, reproduction,
and transportation or delivery costs
shall be considered separately when
determining whether the costs are
reasonably necessary. Photocopying or
microfiche charges are reasonably
necessary only if the institution has
reproduced financial records that were
not stored electronically (i.e., where the
information requested was stored only
on paper or in microfiche), or where the
government authority making the
request has specifically asked for
printed copies of electronically stored

records.
* * * * *

By order of the Board of Governors of the
Federal Reserve System, September 23, 2009.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. E9—-23407 Filed 9-29-09; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2009-0552; Airspace
Docket No. 09—-ANM-7]

Establishment of Class E Airspace;
Ronan, MT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Ronan, MT. It also makes
a minor revision to the legal description
of that airspace.

DATES: Effective Date: 0901 UTC,
December 17, 2009. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

On July 13, 2009, the FAA published
in the Federal Register a notice of
proposed rulemaking to establish
additional controlled airspace at Ronan,
MT, (74 FR 33381). The additional
controlled airspace is necessary to
accommodate aircraft using a new Area
Navigation (RNAV) Global Positioning
System (GPS) Standard Instrument
Approach Procedure (SIAP) at Ronan
Airport, Ronan, MT, and to improve the
safety of Instrument Flight Rules (IFR)
aircraft executing the new RNAV GPS
SIAP at Ronan Airport, Ronan, MT.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Subsequent to
publication, the FAA found that the
Federal airways reference was not
needed.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.9T signed August 27, 2009,
and effective September 15, 2009, which
is incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designations listed in this document
will be published subsequently in that
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing the Class E airspace at
Ronan, MT. Controlled airspace is
necessary to accommodate IFR aircraft
executing a new RNAV (GPS) approach
procedure at Ronan Airport, Ronan, MT.
This action also deletes reference to
excluding airspace within Federal
airways in the airport description.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are

necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 discusses the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at Ronan Airport,
Ronan, MT.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009 is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *
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ANM MT, E5 Ronan, MT [New]
Ronan Airport, MT
(Lat. 47°34’02” N., long. 114°06°04” W.)

That airspace extending upward from 700
feet above the surface within a 8.4-mile
radius of Ronan Airport.

* * * * *

Issued in Seattle, Washington, on
September 18, 2009.

William Buck,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. E9—-23104 Filed 9-29-09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[DOD-2009-0S-0090]
RIN 0790-Al58

32 CFR Part 239

Homeowners Assistance Program—
Application Processing

AGENCY: Under Secretary of Defense for
Acquisition, Technology, and Logistics,
Office of the Deputy Under Secretary of
Defense (Installations and
Environment), DoD.

ACTION: Interim final rule.

SUMMARY: This part continues to
authorize the Homeowners Assistance
Program (HAP) to financially
compensate eligible military and
civilian Federal employee homeowners
when the real estate market is adversely
affected directly related to the closure or
reduction-in-scope of operations due to
Base Realignment and Closure (BRAC).

The American Recovery and
Reinvestment Act of 2009 expanded the
HAP to provide assistance to: Wounded
members of the Armed Forces (30% or
greater disability), surviving spouses of
fallen warriors, and wounded
Department of Defense (DoD) civilian
homeowners reassigned in furtherance
of medical treatment or rehabilitation or
due to medical retirement in connection
with their disability; Base Realignment
and Closure (BRAC) 2005 impacted
homeowners relocating during the
mortgage crisis; and Service member
homeowners undergoing Permanent
Change of Station (PCS) moves during
the mortgage crisis.

The Department of Defense will
provide financial assistance to offset
financial losses of homeowners who
need to sell their homes in conjunction
with PCS moves, base closures, combat
injuries, or loss of spouse in the line of
duty.

DATES: This rule is effective September
30, 2009. Comments must be received
by October 30, 2009.

ADDRESSES: You may submit comments,
identified by docket number and or RIN
number and title, by any of the
following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 1160 Defense Pentagon,
Washington, DC 20301-1160.

Instructions: All submissions received
must include the agency name and
docket number or Regulatory
Information Number (RIN) for this
Federal Register document. The general
policy for comments and other
submissions from members of the public
is to make these submissions available
for public viewing on the Internet at
http://www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT:
Deanna Buchner, (703) 602—4353.
SUPPLEMENTARY INFORMATION: The
prompt implementation of the interim
final rule is of critical importance in
meeting the goals of the Department of
Defense to provide financial stability
and increase quality of life for those
impacted by the mortgage crisis.

The Under Secretary of Defense for
Acquisition, Technology, and Logistics
has overall responsibility and provides
oversight for this program through the
Deputy Under Secretary of Defense for
Installations and Environment
(DUSD(I&E)). The Army, acting as the
DoD Executive Agent for administering
the HAP and Expanded HAP, uses the
Headquarters, U.S. Army Corps of
Engineers (HQUSACE) to implement the
program.

a. Executive Order 12866, ‘‘Regulatory
Planning and Review”

Under Executive Order 12866,
“Regulatory Planning and Review,” 58
FR 51735 (Oct. 4, 1993), a “‘significant
regulatory action” is subject to Office of
Management and Budget (OMB) review
and the requirements of Executive Order
12866. Section 3(f) of the Executive
Order defines ‘“significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
may adversely affect in a material way
the economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This rule is an economically
significant regulatory action under
section 3(f) of Executive Order 12866
because it is expected to have an annual
effect on the economy of more than
$100 million, and materially alter the
budgetary impact of the Homeowners
Assistance Program. Accordingly, OMB
has reviewed this rule.

b. Sec. 202, Public Law 1044,
“Unfunded Mandates Reform Act”

It has been certified by the DUSD(I&E)
that 32 CFR part 239 does not contain
a Federal mandate that may result in
expenditure by State, local and Tribal
governments, in aggregate, or by the
private sector, of $100 million or more
in any one year.

c. Public Law 96-354, ‘“Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified by the DUSD(I&E)
that 32 CFR part 239 is not subject to the
Regulatory Flexibility Act (5 U.S.C. 601)
because it would not, if promulgated,
have a significant economic impact on
a substantial number of small entities.

d. Public Law 96-511, “Paperwork
Reduction Act” (44 U.S.C. Chapter 35)

It has been certified by the DUSD(I&E)
that 32 CFR part 239 does impose
reporting or recordkeeping requirements
under the Paperwork Reduction Act of
1995. These requirements have been
submitted to the Office of Management
and Budget for approval.

e. Executive Order 13132, ‘“Federalism”

It has been certified by the DUSD(I&E)
that 32 CFR part 239 does not have
federalism implications, as set forth in
Executive Order 13132. This rule does
not have substantial direct effects on:

(1) The States;

(2) The relationship between the
Federal Government and the States; or
(3) The distribution of power and
responsibilities among the various

levels of Government.

List of Subjects in 32 CFR Part 239

Government employees; Grant
programs—housing and community
development; Housing; Military
personnel.
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m Accordingly, 32 CFR Part 239 is
revised to read as follows:

PART 239—HOMEOWNERS
ASSISTANCE PROGRAM—
APPLICATION PROCESSING

Sec.
239.1
239.2
239.3
239.4
239.5
239.6
239.7
239.8
239.9
239.10
239.11
239.12
239.13

Purpose.

Applicability and scope.

Policy.

Definitions.

Benefit elections.

Eligibility.

Responsibilities.

Funding.

Application processing procedures.
Management controls.
Appeals.

Tax documentation.
Program performance review.

239.14 On-site inspections.

239.15 List of HAP field offices.

Authority: 42 U.S.C. 3374 as amended by
Section 1001, ARRA, Public Law 111-5.

§239.1. Purpose.

This part:

(a) Continues to authorize the
Homeowners Assistance Program (HAP)
under section 3374 of title 42, United
States Code, to assist eligible military
and civilian Federal employee
homeowners when the real estate
market is adversely affected directly
related to the closure or reduction-in-
scope of operations due to Base
Realignment and Closure (BRAC).
Additionally, in accordance with
Section 1001, American Recovery and
Reinvestment Act of 2009 (ARRA),
Public Law 111-5, this part temporarily
expands authority provided in section
3374, title 42, United States Code, to
provide assistance to: Wounded,
Injured, or Ill members of the Armed
Forces (30% or greater disability),
wounded Department of Defense (DoD)
and Coast Guard civilian homeowners
reassigned in furtherance of medical
treatment or rehabilitation or due to
medical retirement in connection with
their disability, surviving spouses of
fallen warriors, Base Realignment and
Closure (BRAC) 2005 impacted
homeowners relocating during the
mortgage crisis, and Service member
homeowners undergoing Permanent
Change of Station (PCS) moves during
the mortgage crisis. This authority is
referred to as “Expanded HAP.”

(b) Establishes policy, authority, and
responsibilities for managing Expanded
HAP and defines eligibility for financial
assistance.

(c) In accordance with this part, The
Under Secretary of Defense for
Acquisition, Technology, and Logistics
(USD(AT&L) has overall responsibility
and, through the Deputy Under
Secretary of Defense for Installations

and Environment (DUSD(I&E)), provides
oversight for this program. The Army,
acting as the DoD Executive Agent for
administering the HAP, uses the
Headquarters, U.S. Army Corps of
Engineers (HQUSACE) to implement the
program.

§239.2. Applicability and scope.

This part applies to the Office of the
Secretary of Defense, the Military
Departments (including the U.S. Coast
Guard), the Chairman of the Joints
Chiefs of Staff, the Combatant
Commands, the Inspector General of the
Department of Defense, the Defense
Agencies, DoD Field Activities, and all
other organizational entities within the
Department of Defense (hereafter
referred to collectively as the “DoD
Components”). This part for Expanded
HAP is applicable until September 30,
2012, or as otherwise extended by law.

§239.3. Policy.

(a) It is DoD policy, in implementing
section 3374 of title 42, United States
Code, as amended by Section 1001 of
the ARRA (Public Law 111-5), that
those eligible (see § 239.6 of this part) to
participate in the HAP and Expanded
HAP are treated fairly and receive
available benefit as quickly as
practicable.

(b) Detailed regulations regarding the
determination of available benefits, can
also be found in the circular (EC 405—
1-18a) published by the HQUSACE, as
directed by the Secretary of the Army as
the DoD Executive Agent for the
Expanded HAP. Changes to the
Engineering Circular for the Expanded
Homeowners Assistance Program will
be submitted for OMB review as
required.

§239.4. Definitions.

(a) Armed Forces. The Army, Navy,
Air Force, Marine Corps, and Coast
Guard (see section 101(a) of Title 10,
United States Code, as stipulated in
section 1001(p) of Pub. L. 111-5).

(b) Deficiency judgment. Judicial
recognition of personal liability under
applicable State law against a Service
member whose property was foreclosed
on or who otherwise passed title to
another person for a primary residence
through a sale that realized less than the
full outstanding mortgage balance.

(c) Deployment. Performing service in
a training exercise or operation at a
location or under circumstances that
make it impossible or infeasible for the
member to spend off-duty time in the
housing in which the member resides
when on garrison or installation duty at
the member’s permanent duty station, or
home port, as the case may be.

(d) Eligible mortgage. A mortgage
secured by the primary residence that
was incurred to acquire or improve the
primary residence. For a mortgage
refinancing the original mortgage(s) or
for a mortgage incurred subsequent to
purchasing the property, funds from the
refinanced or subsequent mortgages
must be traced to the purchase of the
primary residence or have been used to
improve the primary residence. Funds
from a refinanced or subsequent
mortgage that were used for other
purposes are not eligible and may not be
considered. For permanently reassigned
members of the Armed Forces, all
payments on an eligible mortgage must
be current as of the report-not-later-than
date.

(e) Forward deployment. Performing
service in an area where the Secretary
of Defense or the Secretary’s designee
has determined that Service members
are subject to hostile fire or imminent
danger under Section 310(a)(2) of title
37, United States Code.

(f) Market impact zone. The county,
city, or parish in which the primary
residence is located.

(g) Primary residence. The one- or
two-family dwelling from which
employees or members regularly
commute (or commuted) to their
primary place of duty. Under § 239.6(a)
and (b) of this part, the relevant
property for which compensation might
be offered must have been the primary
residence of the member or civilian
employee at the time of the relevant
wound, injury, or illness. The first field
grade officer (or civilian equivalent) in
the member or employee’s chain of
command may certify primary residence
status.

(h) Prior fair market value (PFMV).
The PFMV is the purchase price of the
primary residence.

(i) Reasonable effort to sell.
Applicant’s primary residence must be
listed, actively marketed, and available
for purchase for a minimum of 120 days.
With regard to marketing, applicant
must demonstrate that the asking price
was within the current market value of
the home as determined by the USACE
automated value model (AVM) for no
less than 30 days. It is the applicant’s
responsibility to explain marketing
efforts by detailing how the asking price
was gradually reduced until it reached
the true current fair market value (i.e.,
maintaining a log containing date and
asking price recorded over period of
time indicating number of visits by
prospective buyers and offers to
purchase). If an applicant is unable to
sell the primary residence, the
HQUSACE will determine whether
efforts to sell were reasonable.
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(j) Permanent change of station (PCS).
The assignment or transfer of a member
to a different permanent duty station
(PDS), to include relocation to place of
retirement, under a competent
authorization/order that does not
specify the duty as temporary, provide
for further assignment to a new PDS, or
direct the military service member
return to the old PDS.

§239.5. Benefit elections.

Section 3374 of Title 42, United States
Code, as amended by Section 1001 of
the ARRA, Public Law 111-5,
authorizes the Secretary of Defense,
under specified conditions, to acquire
title to, hold, manage, and dispose of,
or, in lieu thereof, to reimburse for
certain losses upon private sale of, or
foreclosure against, any property
improved with a one- or two-family
dwelling owned by designated
individuals.

(a) General Benefits: (1) If an
applicant is unable to sell the primary
residence after demonstrating
reasonable efforts to sell (see
Definitions, § 239.4(i) of this part), the
Government may purchase the primary
residence for the greater of:

(i) The applicable percentage
(identified by applicant type in
§239.5(a)(4)) of the PFMV of the
primary residence, or

(ii) The total amount of the eligible
mortgage(s) that remains outstanding.

(2) If an applicant sells, has sold, or
otherwise has transferred title of the
primary residence, the benefit
calculation shall be the amount of
closing costs plus an amount not to
exceed the difference between the
applicable percentage of the PFMV and
the sales price.

(3) If an applicant is foreclosed upon,
the benefit will pay all legally
enforceable liabilities, directly
associated with the foreclosed mortgage,
for example, a deficiency judgment.

(4) Applicable Percentage. (i) If an
applicant is eligible under § 239.6(a)(3)
or (4) and sells the primary residence,
the applicable percentage shall be 90%
of the PFMV. In addition, closing costs
incurred on the sale may be reimbursed.

(ii) If an applicant is eligible under
§239.6(a)(3) or (4) and is unable to sell
the primary residence after
demonstrating reasonable efforts to sell,
the applicable percentage shall be 75%
of the PFMV. Closing costs incurred on
the sale will not be reimbursed.

(iii) If an applicant is eligible under
§239.6(a)(1) or (2), the applicable
percentage, regardless of whether the
applicant sells the primary residence,
shall be 95% of the PFMV. In addition,

closing costs incurred on the sale may
be reimbursed.

(b) Rules Applicable to All Benefit
Calculations. (1) Prior to making any
payment, the Government must
determine that title to the property has
been transferred or will be transferred as
the result of making such payment. If
the Government determines that making
a benefit payment will not result in the
transfer of title to the property, no
payment will be made.

(2) A short sale will be treated as a
private sale. If an applicant remains
personally liable for a deficiency
between the outstanding mortgage and
the sale price, the amount of this
deficiency may be included in the
benefit, provided that the total amount
of the benefit does not exceed the
difference between 95 percent of the
PFMV and the sales price.

(c) Payment of Benefits. (1) Private
Sale: Where a benefit payment exceeds
funds required to clear the mortgage and
pay closing costs, benefit is paid
directly to the applicant.

(2) Government Purchase: Benefit is
paid directly to the lender in exchange
for government possession of the
property. Since the benefit reimburses
the applicant a percentage of the
applicant’s purchase price, if the benefit
exceeds the mortgage payoff amount,
the applicant will receive a benefit
payment for the difference between the
mortgage payoff and the total benefit
payment.

(3) Foreclosure: In the case of a
foreclosure, benefit is paid to lien
holder for legally enforceable liabilities.

(d) Tax Implications. Under current
law, Expanded HAP benefits, including
any payment of closing costs, are
taxable and subject to withholding.

(1) Expanded HAP payments to, or on
behalf of, all civilian applicants are
considered income and are taxable as
wages.

(2) Payments to, or on behalf of, all
members of the Armed Forces are
considered income and are taxable.
Payments to military members are not
subject to social security or Medicare
taxes.

§239.6. Eligibility.

(a) Eligibility by Category. Those
eligible for benefits under the Expanded
HAP include the following categories of
persons:

(1) Wounded, Injured, or I1I. (i)
Members of the Armed Forces:

(A) Who receive a disability rating of
30% or more for an unfitting condition
(using the Department of Veterans
Affairs Schedule for Ratings
Disabilities), or who are eligible for
Service member’s Group Life Insurance

Traumatic Injury Protection Program, or
whose treating physician (in a grade of
at least captain in the Navy or Coast
Guard or colonel in Army or Air Force)
certifies that the member is likely, by a
preponderance of the evidence, to
receive a disability rating of 30% or
more for an unfitting condition (using
the Department of Veterans Affairs
Schedule for Ratings Disabilities) for
wounds, injuries, or illness incurred in
the line of duty while deployed, on or
after September 11, 2001 and

(B) Who are reassigned in furtherance
of medical treatment or rehabilitation,
or due to retirement in connection with
such disability, and

(C) Who needs to market the primary
residence for sale due to the wound,
injury or illness. (For example, the need
to be closer to a hospital or a family
member caregiver or the need to find
work more accommodating to the
disability.)

(ii) Civilian employees of DoD or the
United States Coast Guard (excluding
temporary employees or contractors, but
including employees of non-
appropriated fund instrumentalities):

(A) Who suffer a wound, injury, or
illness (not due to own misconduct), on
or after September 11, 2001, in the
performance of duties while forward
deployed in support of the Armed
Forces, whose treating physician
provides written documentation that the
member, by a preponderance of the
evidence, meets the criteria for a
disability rating of 30% or more. As
described in paragraph (a)(1) of this
section, this documentation will be
certified by a physician in the grade of
at least captain in the Navy or Coast
Guard or colonel in Army or Air Force.

(B) Who relocate from their primary
residence in furtherance of medical
treatment, rehabilitation, or due to
medical retirement resulting from the
wound, injury, or illness, and

(C) Who needs to market the primary
residence for sale due to the wound,
injury or illness. (For example, the need
to be closer to a hospital or a family
member caregiver or the need to find
work more accommodating to the
disability.)

(2) Surviving Spouse. The surviving
spouse of a Service member or of a
civilian employee:

(i) Whose spouse dies as the result of
a wound, injury, or illness incurred in
the line of duty while deployed (or
forward deployed for civilian
employees) on or after September 11,
2001, and

(i) Who relocates from the member’s
or civilian employee’s primary
residence within two years of the death
of spouse.
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(3) BRAC 2005 Members and Civilian
Employees. Members of the Armed
Forces and civilian employees of the
Department of Defense and the United
States Coast Guard (not including
temporary employees or contractors)
and employees of non-appropriated
fund instrumentalities assigned on May
13, 2005, to an installation or unit
identified for closure or realignment
under the 2005 round of the Base
Realignment and Closure Act of 1990:

(i) Whose position is eliminated or
transferred because of the realignment
or closure; and

(ii) Who accepts employment or is
required to relocate because of a transfer
beyond the normal commuting distance
from the primary residence (50 miles).

(4) Permanently Reassigned Members
of the Armed Forces. Members who are

reassigned under permanent PCS orders:

(i) Dated between February 1, 2006
and September 30, 2012 (subject to
availability of funds),

(ii) To a new duty station or home
port outside a 50-mile radius of the
member’s former duty station or home

ort.

(b) Eligibility based on Economic
Impact, Timing, Price, Orders, and
Submission of Application.

(1) Minimum Economic Impact. (i)
BRAC 2005 Members and Civilian
Employees as well as Permanently
Reassigned Members of the Armed
Forces whose primary residence:

(A) Has suffered at least a 10% market
impact zone home value loss between
July 1, 2006 and date of application for
Expanded HAP benefits for the county/
parish/city in which their primary
residence is located, and

(B) A decline of at least a 10%
personal home value loss from the date
of purchase to date of sale.

(ii) The Wounded, Injured, or Ill and
surviving spouses do not need to show
either type of minimum economic
impact.

(2) Timing of Purchase. (i) BRAC 2005
Members and Civilian Employees must
have purchased their primary residence
before May 13, 2005, the date of the
BRAC 2005 announcement.

(ii) Permanently reassigned members
of the Armed Forces must have
purchased their primary residence
before July 1, 2006.

(iii) Wounded, injured, or ill or
Surviving Spouses are eligible for
compensation without respect to date of
purchase.

(3) Maximum Home Purchase Price.
The PFMV may not exceed an amount
equal to the 2009 Fannie Mae/Freddie
Mac conforming loan limits (as
amended by the ARRA of 2009). These
conforming loan limits range from

$417,000 to $729,500. They apply for
the duration of the Expanded HAP and
are established for each city/county/
parish as appropriate.

(4) Date of Assignment; Report Date;
Basis for Relocation. (i) Date of
Assignment, Report Date. (A) On May
13, 2005, BRAC 2005 Members and
Civilian Employees must have been
assigned to an installation or unit
identified for closure or realignment
under the 2005 round of the Base
Realignment and Closure Act of 1990.

(B) For initial implementation,
Permanently Reassigned Members of the
Armed Forces must have received
qualifying orders to relocate dated
between February 1, 2006, and
December 31, 2009. The orders must
specify a report-no-later-than date of on
or before February 28, 2010. These dates
may be extended to September 30, 2012
at the discretion of the DUSD(I&E) based
on availability of funds.

(ii) Basis for Relocation: Permanently
Reassigned Members of the Armed
Forces who are reassigned or who
otherwise relocate for the following
reasons are not eligible for Expanded
HAP benefits:

(A). Members who retire prior to
reaching their mandatory retirement
date,

(B) Members who are a new accession
into the Armed Forces or who are
otherwise entering active duty,

(C) Members who are voluntarily
separated or discharged,

(D) Members whose separation or
discharge is characterized as less than
honorable,

(E) Members who request and receive
voluntary release from active duty
(REFRAD),

(F) Members who are REFRAD for
misconduct or poor performance.

(c) Applications will be processed
according to eligibility category in the
following order:

(1) Wounded, Injured, and Ill. Within
this category, applications will generally
be processed in chronological order of
the wound, injury, or illness.

(2) Surviving Spouses. Within this
category, applications will generally be
processed in chronological order of the
date of death of the member or
employee.

(3) BRAC 2005 Members and Civilian
Employees. Within this category,
applications will generally be processed
in chronological order of the date of job
elimination.

(4) Permanently Reassigned Members
of the Armed Forces. Within this
category, applications will generally be
processed beginning with the earliest
report-not-later-than date of PCS orders.

§239.7. Responsibilities.

(a) The DUSD(I&E), under the
authority, direction, and control of the
USD(AT&L), shall, in relation to the
Expanded HAP:

(1) Prescribe and monitor
administrative and operational policies
and procedures.

(2) Determine applicable personnel
benefits and policies, in coordination
with the Under Secretary of Defense
(Comptroller) and the Under Secretary
of Defense for Personnel and Readiness.

(3) Serve as senior appeals authority
for appeals submitted by applicants.

(b) The Under Secretary of Defense
(Comptroller) shall, in relation to the
Expanded HAP:

(1) Implement policies and prescribe
procedures for financial operations.

(2) Review and approve financial
plans and budgets.

(3) Issue financing and obligation
authorities.

(4) Administer the DoD Homeowners
Assistance Fund.

(c) The Deputy Assistant Secretary of
the Army for Installations and Housing
(DASA(I&H)), as the DoD Executive
Agent for administering, managing, and
executing the Expanded HAP, shall:

(1) Establish detailed policies and
procedures for execution of the
program.

(2) Maintain necessary records,
prepare reports, and conduct audits.

(3) Publish regulations and forms,
subject to review by the DUSD(I&E).

(4) Disseminate information on the
program.

(5) Forward copies of completed
responses to congressional inquiries and
appeals to the DUSD(I&E) for
information.

(6) Serve as the initial approval
authority for HAP appeals. The
DASA(I&H) may approve appeals. The
DASA(I&H) will forward
recommendations for Expanded HAP
denial to the DUSD(I&E) for decision.

(d) The Heads of the DoD Components
and the Commandant of the Coast
Guard, by agreement of the Secretary of
Homeland Security, shall:

(1) Designate at least one
representative at the headquarters level
to work with DASA(I&H) and
HQUSACE HAP offices.

(2) Require each installation to
establish liaison with the nearest HAP
field office to obtain guidance or
assistance on the Expanded HAP.

(3) Supply the HQUSACE HAP office
a copy of any internal regulation,
instruction, or guidance published
relative to the Expanded HAP program.

(4) Disseminate information on the
Expanded HAP and, upon request,
supply HAP field offices with data
pertaining to the Expanded HAP.
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(e) HQUSACE. (1) Real Estate
Community of Practice (CEMP—CR). The
Director of Real Estate, acting for the
Chief of Engineers, has been delegated
authority and responsibility for the
execution of HAP. CEMP—CR, as the
central office for HAP, is responsible for
the following:

(i) Supervision, interagency
coordination, development of
procedures, policy guidance, and
processing of appeals forwarded from
the districts and HQUSACE Major
Subordinate Commands (MSC).

(ii) Maintaining an Expanded HAP
central office and Expanded HAP field
offices.

(iii) Process appeal cases from the
MSC where applicant agreement cannot
be reached. Such appeal cases will be
forwarded, in turn, to DASA(I&H) for
consideration.

(2) Districts. Districts designated by
the Director of Real Estate, and their
Chiefs of Real Estate, have been
delegated the authority to administer,
manage and execute the HAP on behalf
of all claimants.

(i) Districts (as identified in § 239.9)
will accept applications (DD Form 1607)
for HAP and Expanded HAP benefits.

(ii) Determine the eligibility of each
applicant for Expanded HAP assistance
using the criterion established by the
DUSD(I&E).

(iii) Determine and advise each
applicant on the most appropriate type
of assistance.

(iv) Determine amounts to be paid,
consistent with DoD policy, and make
payments or authorize and arrange for
acquisition or transfer of the applicant’s
property.

(v) Maintain, manage, and dispose of
acquired properties or contract for such
services with private contractors.

(vi) Process all cases, except where
applicant agreement cannot be reached.
Such appeal cases will be forwarded, in
turn, to the MSC, CEMP—CR, and
DASA(I&H) for consideration.

(3) HQUSACE Major Subordinate
Commands. MSCs have been delegated
the authority to perform oversight and
review of district program management,
and based upon that review, or in
response to specific requests, to provide
local policy guidance to the districts
and recommend program changes or

appeal cases to CEMP—CR for
consideration.

§239.8. Funding.

(a) Revolving Fund Account. The
revolving fund account contains money
appropriated in accordance with the
ARRA, and receipts from the
management, rental, or sale of the
properties acquired.

(b) Appropriation, Receipts and
Allocation. Funds required for
administration of the program will be
made available by DoD to the
HQUSACE. Funds provided will be
used for purchase or reimbursement as
provided herein and to defray expenses
connected with the acquisition,
management, and disposal of acquired
properties, including payment of
mortgages or other indebtedness, as well
as the cost of staff services, contract
services, insurance, and other
indemnities.

(c) Obligation of Funds. For
government acquisition of homes under
the authority of this part, funds will be
committed not to exceed 60 days
following the date the government’s
offer to purchase is conveyed to the
applicant. The obligation will occur
upon timely receipt of the accepted offer
returned by the applicant.

§239.9. Application Processing
Procedures.

(a) Acceptance of Applications. The
district will accept applications (DD
Form 1607) for HAP and Expanded HAP
benefits submitted through the single
point of entry at http://
hap.usace.army.mil/.

(b) Application Form (DD Form 1607).
Should the DD form 1607 not provide
all the information required to process
Expanded HAP applications, Districts
must provide applicants appropriate
supplemental instructions.

(c) Assignment of Application
Numbers. (1) Assignment of Application
Numbers. When a district receives an
application, it will assign the
application number and develop and
maintain an individual file for each
property. Applications for programs
located in another district will not be
assigned a number, but will be
forwarded immediately to the district
having jurisdiction. An application
number, once assigned, will not be

reassigned regardless of the disposition
of the original application. Reactivation
or reopening of a withdrawn application
does not require a new application or
application number.

(2) Method of Assignment. An
application will be numbered in the
following manner:

(i) Agency code to indicate the
Federal agency accountable for
installation being closed or applicant
support:

(A)1—Army.

)2—Air Force.
C)3—Navy.
D)4—Marine Corps.
E)5—Defense Agencies.
F)6—Non-Defense Agencies.
G)7—U.S. Coast Guard.

ii) District Code.

A) Sacramento Dist.: L2.

B) Savannah Dist.: K6.

C) Fort Worth Dist.: M2.

ii) Applicant Category Code
(Military/Civilian/Wounded/Surviving
Spouse/PCS):

(A)1 = Civilian (BRAC).

(B)2 = Military (BRAC).

(C)3 = Non-appropriated Fund
Instrumentalities.

(D)4 = Military Wounded.

(E)5 = Civilian Wounded.

(F)6 = Surviving Spouse (military
deceased).

(G)7 = Surviving Spouse (civilian
employee deceased).

(F)8 = Military PCS.

(iv) State: State abbreviation.

(v) Installation Number: The five digit
ZIP code of the applicant’s present
(former, if they have already moved)
installation, office or unit address.
Examples are:

(A) For a BRAG 05 applicant moving
from the closing Saint Louis, MO, DFAS
office to Minneapolis, MN, use the ZIP
code of the city from which he or she
is moving, e.g., 63101, for St. Louis, MO.

(B) For wounded warrior or surviving
spouse who moved from primary
residence, use present installation or
hometown.

(C) For service members who are
eligible based on PCS criteria, use ZIP
code of installation from which they
depart.

(vi) Application Number: Sequential
beginning with 0001.

(B
(
(
(
(
(
(
(
(
(
(i
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EXAMPLE 1:
2 K6 2 NH 03803 00O0°1
Air NH
Force Mil Applicant #
BRAC
SAS
Dist Pease AFB
EXAMPLE 2:
1 K6 4 NY 13602 000 2
Army NY
Mil Applicant #
Wounded
SAS
Dist Ft Drum

(d) Real Estate Values. (1) Because the
PFMV is the purchase price for
Expanded HAP, no appraisal of the
property is required. Supporting
documentation to establish purchase
price must be furnished by the
applicant. Generally, Form HUD-1 will
suffice.

(2) Districts are responsible for
ensuring primary residence values are
appropriate and applicants receive
deserved benefit payments.

(i) Trend indications of applicants’
county, city or parish: HQUSACE
subscribes the CoreLogic real estate
value database system. Districts will use
the CoreLogic trend report to determine
the eligibility of an applicant’s county,
city, or parish.

(ii) Valuation of Individual Primary
Residences: Run CoreLogic AVM on an
applicant’s primary residence.

§239.10. Management Controls.

(a). Management Systems.
Headquarters, USACE has an existing
information management system that
manages all information related to the
HAP program.

(1) HAPMIS. The Homeowners
Assistance Program Management

Information System (HAPMIS) provides
program management assistance to field

offices and indicators to managers at

field offices, regional headquarters and
HQUSACE at the Service Member level
of detail. The Privacy Act applies to this

program and the management in

formation system to protect the privacy

information of Expanded HAP
applicants.
(2) CEFMS. The Corps of Engineers

Financial Management System (CEFMS)

will provide detailed funds execution
and tracking, to include:

(i) Funds issued to field offices for
execution accountability.

(ii) Funds committed and obligated by

applicant category, installation, State
and county.

(b) System of Records Notice (SORN).

The Privacy Act limits agencies to
maintaining “only such information
about an individual as is relevant and
necessary to accomplish a purpose of

the agency required to be accomplished

by statute or Executive order of the
President.” 5 U.S.C. 552a(e)(1). The

SORN for the Homeowners Assistance
Program can be found at http://www.
defenselink.mil/privacy/notices/army/
A0405-10q CE.shtml. The Privacy
Impact Assessment for the system can
be reviewed at: http://www.army.mil/
ciog6/privacy.html.

Individuals seeking to determine
whether information about them is
contained in this system should address
written inquiries to the Chief of
Engineers, Headquarters U.S. Army
Corps of Engineers, ATTN: CERE-R, 441
G Street, NW., Washington, DC 20314—
1000.

§239.11. Appeals.

Applicant appeals will be processed
at the District level and forwarded
through the MSC, CEMP—CR to the
DASA(I&H) for review and
consideration. DASA(I&H) may approve
an appeal but must forward
recommendations for denial to the
DUSD(I&E) for decision.

§239.12. Tax Documentation.

For disbursed funds, tax documents
will be certified by HQUSACE Finance
Center, and distributed to applicants
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and the Internal Revenue Service (IRS)
on an annual basis.

§239.13. Program Performance Reviews.
HQUSACE will prepare monthly

program performance reviews using the
Homeowners Assistance Program
Management Information System;
HQUSACE Annual Management
Command Plan and Management
Control Checklist. In addition, program

monitoring will also be conducted
(through HAPMIS and CEFMS reports)
at the Headquarters Department of the
Army and at the DUSD(I&E) levels.

§239.14. On-Site Inspections.

The HQUSACE and MSCs may
conduct periodic on-site inspections of
district offices and monitor program
execution through HAPMIS and CEFMS
reports.

§239.9. List of HAP field offices.

Homeowners Assistance Program
field offices that process HAP
applications for installations and
applicants located in the State
indicated. Questions should be directed
to the field office listed within the State
applicable to the installation.

Field office

For installations located in

U.S. Army Engineer District, Sacramento, CESPK, 1325 J Street, Sac-

(916) 557-6850 or 1-800-811-5532.
Internet Address: http://www.spk.usace.army.mil.

U.S. Army Engineer District, Savannah, CESAS, ATTN: RE-AH, P.O.
Box 889, Savannah, GA 31402-0889. 1-800-861-8144. Internet Ad-
dress: http://www.sas.usace.army.mil/hapinv/index.html.

ramento, CA 95814-2922.

U.S. Army Engineer District, Fort Worth, CESWF, P.O. Box 17300, Fort
Worth, TX 76102-0300. (817) 886—-1112. 1-888-231-7751.

Address: http:.//www.swf.usace.army.mil.

Internet

Alaska, Arizona, California, Nevada, Utah,
Ocean Rim, Washington, Montana and Hawaii.

Idaho, Oregon, Pacific

Georgia, North Carolina, South Carolina, Alabama, Mississippi, Ten-
nessee, Florida, lllinois,
land, Delaware, District of Columbia, Pennsylvania, Virginia, Rhode
Island, New York, Vermont, New Hampshire, Massachusetts, Con-
necticut, Maine, New Jersey, West Virginia and Europe.

Arkansas, Louisiana, Oklahoma, Texas, New Mexico, Colorado, lowa,
Nebraska, Michigan,
Wyoming, Kansas and Missouri.

Indiana, Kentucky, Michigan, Ohio, Mary-

Minnesota, North and South Dakota, Wisconsin,

HAP Central Office, Homeowners
Assistance Program, Real Estate
Directorate, Military Division, 441 G
Street, NW., Washington, DC 20314—
1000.

Dated: September 23, 2009.
Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. E9—23418 Filed 9-29-09; 8:45 am]
BILLING CODE 5001-06-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 52
[EPA-HQ-OAR-2004-0014; FRL—-8937-8]

Prevention of Significant Deterioration
(PSD) and Nonattainment New Source
Review (NSR): Reconsideration of
Inclusion of Fugitive Emissions

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of grant of
reconsideration and administrative stay
of regulation.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) is providing
notice that through a letter signed by the
Administrator on April 24, 2009, EPA
granted a petition for reconsideration of
the final rule titled, “Prevention of
Significant Deterioration (PSD) and
Nonattainment New Source Review
(NSR): Reconsideration of Inclusion of
Fugitive Emissions,” published on
December 19, 2008 (Fugitive Emissions
Rule). EPA’s decision to reconsider was

in response to a request made by
Natural Resources Defense Council
(NRDC) in a letter dated February 17,
2009.

DATES: The amendments to 40 CFR parts
51 and 52 in this rule are effective from
September 30, 2009 through December
30, 2009. Effective September 30, 2009,
the following CFR sections are
administratively stayed until December
30, 2009: 40 CFR 51.165(a)(1)(v)(G),
1)(vi)(C)(3), (a)(1)(ix),
1)(xxviii)(B)(2), (a)(1)(xxviii)(B)(4),
1) (xxxv)(A)(1), (a)(1)(xxxv)(B)(1),
1)(xxxv)(C), (a)(1)(xxxv)(D),
a)(2)(i)(B), (a)(6)(iii), (a)(6)(i
4)(i)(D); 40 CFR 51.166, (a)(7)(i
)(v), (b)(3)(iii)(c), (b (])( ii)(d
, (b)

(iii) )
0), (b)(40)(ii)(b), (b)(40 [11)(61)
7)({)(a), (b)(47)(ii)(a) 47)(iii),
7)(iv), (r)(6)(iii) and (r)(6)(iv), and

w)(4)(i)(d); 40 CFR part 51, Appendix

S, paragraphs IL.A.5(vii), IL. A.6(iii),

II.A.9, II.A.24(ii)(b), II.A.24(ii)(d),

I1.A.30(i)(a), II.A.30(ii)(a), II.A.30(iii),

I.A.30(iv), IV.I.1(ii), IV.].3, IV.].4, and

IV.K.4(i)(d); and 40 CFR 52.21,

(a)(2)(iv)(b), (b)(2)(v), (b)(3)(iii)(b)

(b)(3)(iii)(c), (b)(20), (b)(41)(ii)(b),

(b)(41)(ii)(d), (b)(48)(i)(a), (b)(48)(ii)(a),

(b)(48)(iii), (b)(48)(iv), (r)(6)(iii),

(r)(6)(iv), and (aa)(4)(i)(d).

FOR FURTHER INFORMATION CONTACT: Ms.
Carrie Wheeler, Air Quality Policy
Division, (C504-03), U.S.
Environmental Protection Agency,
Research Triangle Park, NC, 27711;
telephone number: (919) 541-9771; or
e-mail address: wheeler.carrie@epa.gov.

SUPPLEMENTARY INFORMATION:

v), and
v)(b),

)

I. Background Information

In addition to granting the petition for
reconsideration in the April 24, 2009
letter, EPA indicated that it was
administratively staying the rule for
three months from the date of the letter.
Since the initial decision to grant the
stay, EPA has learned that under the
present circumstances and in
accordance with the Office of Federal
Register’s regulations, the effective date
of the administrative stay of the Fugitive
Emissions Rule must be a date on or
after publication of notice announcing
the stay in the Federal Register. As a
result, EPA is announcing that the
corrected effective date of the stay is the
date of publication of this notice. This
stay of the Fugitives Emissions Rule will
be effective for a period of three months
beginning with the publication of this
document in the Federal Register. To
effectuate this stay of the December 19,
2008 rule, we are reinstating previous
provisions on a temporary basis. The
EPA will publish a document in the
Federal Register establishing a
comment period and opportunity for a
public hearing for the reconsideration
proceeding.

The petition for reconsideration and
request for administrative stay can be
found in the docket for the December
19, 2008 rule. EPA’s April 24, 2009
letter responding to NRDC’s request for
reconsideration is also in the docket.
EPA considered the petition for
reconsideration and request for stay,
along with information contained in the
rulemaking docket, in reaching a
decision on both the reconsideration
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and the stay of the Fugitives Emissions
Rule.

II. How Can I Get Copies of This
Document and Other Related
Information?

This Federal Register document, the
petition for reconsideration and the
letter granting reconsideration and an

administrative stay of the effectiveness
of the Fugitive Emissions Rule are
available in the docket for the final rule
titled “Prevention of Significant
Deterioration (PSD) and Nonattainment
New Source Review (NSR):
Reconsideration of Inclusion of Fugitive
Emissions,” published on December 19,

2008 at 73 FR 77882, under Docket ID
No. EPA-HQ-OAR-2004-0014. The
table below identifies the petitioner, the
date EPA received the petition, the
document identification number for the
petition, the date of EPA’s response, and
the document identification number for
EPA’s response.

Petition: EPA response:
Petitioner etitl%erl:et‘oo{EPA Document No. D?ég %anEA Document No.
P in docket P in docket
Natural Resources Defense CounCil .........ccceeieiieeiiiiie e e 2/17/2009 0060 4/24/2009 0062

Note that all document numbers listed
in the table are in the form of “EPA-—
HQ-OAR-2004—-0014—xxxX."”

All documents in the docket are listed
on the http://www.regulations.gov Web
site. Although listed in the index, some
information may not be publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the EPA Docket Center, Docket
ID No. EPA-HQ-OAR-2004-0014, EPA
West, Room 3334, 1301 Constitution
Avenue, NW., Washington, DC. The
Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the EPA
Docket Center is (202) 566-1742.

In addition to being available in the
docket, an electronic copy of this
Federal Register notice and EPA’s
response letter to the petitioners are also
available on the World Wide Web at
http://www.epa.gov/nsr.

II1. Judicial Review

Under Clean Air Act section 307(b),
judicial review of the Agency’s decision
concerning the stay is available only by
filing a petition for review in the U.S.
Court of Appeals for the District of
Columbia Circuit on or before November
30, 2009.

Dated: July 24, 2009.
Lisa P. Jackson,
Administrator.
m For the reasons discussed in the

preamble, the EPA amends 40 CFR parts
51 and 52 as follows:

PART 51—[AMENDED]

m 1. The authority citation for part 51
continues to read as follows:

Authority: 23 U.S.C. 101; 42 U.S.C. 7401-
7671q.

§51.165 [Amended]

m 2. Effective September 30, 2009, 40
CFR 51.165(a)(1)(v)(G), (a)(1)(vi)(C)(3),
(a)(1)(ix), (a)(1)(xxviii)(B)(2),
a)(1)(xxviii)(B)(4), (a)(1)(xxxv)(A)(1),
a)(1)(xxxv)(B)(1), (a)(1)(xxxv)(C),
a)(1)(xxxv)(D), (a)(2)(ii)(B), (a)(6)(iii),
a)(6)(iv), and (f)(4)(i)(D) are

administratively stayed until December
30, 2009.

m 3. Effective September 30, 2009
through December 30, 2009, amend 40
CFR 51.165 to add paragraph (a)(4) to
read as follows:

H,_\,_\H

§51.165 Permit requirements.

(a] * % *

(4) Each plan may provide that the
provisions of this paragraph do not
apply to a source or modification that
would be a major stationary source or
major modification only if fugitive
emission to the extent quantifiable are
considered in calculating the potential
to emit of the stationary source or
modification and the source does not
belong to any of the following
categories:

(i) Coal cleaning plants (with thermal
dryers);

(ii) Kraft pulp mills;

(iii) Portland cement plants;

(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary alummum ore reduction
plants;

(vii) Primary copper smelters;

(viii) Municipal incinerators capable
of charging more than 250 tons of refuse
per day;

(ix) Hydrofluoric, sulfuric, or citric
acid plants;

(x) Petroleum refineries;

(xi) Lime plants;

(xii) Phosphate rock processing
plants;

(xiii) Coke oven batteries;

(xiv) Sulfur recovery plants;

(xv) Carbon black plants (furnace
process);

(xvi) Primary lead smelters;

(xvii) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal production
plants;

(xx) Chemical process plants—The
term chemical processing plant shall not
include ethanol production facilities
that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(xx1i) Fossil-fuel boilers (or
combination thereof) totaling more than
250 million British thermal units per
hour heat input;

(xxii) Petroleum storage and transfer
units with a total storage capacity
exceeding 300,000 barrels;

(xxiii) Taconite ore processing plants;

(xxiv) Glass fiber processing plants;

(xxv) Charcoal production plants;

(xxvi) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(xxvii) Any other stationary source
category which, as of August 7, 1980, is
being regulated under section 111 or
112 of the Act.

* * * * *

§51.166 [Amended]

m 4. Effective September 30, 2009, 40
CFR 51.166 (a)(7)(iv)(b), (b)(2)(v),
b)(3)(iii)(c), (b)(3)(iii)(d), (b)(20),
(b)(40)(ii)(b), (b)(40)(ii)(d), (b)(47)(i)(a),
(b)(47)(ii)(a), (b)(47)(iii), (b)(47)(iv),
(r)(6)(iii) and (r)(6)(iv), and (w)(4)(i)(d)
are administratively stayed until
December 30, 2009.

5. Effective September 30, 2009
through December 30, 2009, amend 40
CFR 51.166 to add paragraph (i)(1)(ii) to
read as follows:

§51.166 Prevention of significant
deterioration of air quality.
* * * * *
(i) * % %
1) * *x %
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(ii) The source or modification would
be a major stationary source or major
modification only if fugitive emissions,
to the extent quantifiable, are
considered in calculating the potential
to emit of the stationary source or
modification and such source does not
belong to any following categories:

(a) Coal cleaning plants (with thermal
dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(1) Hydrofluoric, sulfuric, or nitric
acid plants;

(j) Petroleum refineries;

(k) Lime plants;

(1) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(0) Carbon black plants (furnace
process);

(p) Primary lead smelters;

(q) Fuel conversion plants;

(r) Sintering plants;

(s) Secondary metal production
plants;

(t) Chemical process plants—The term
chemical processing plant shall not
include ethanol production facilities
that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(u) Fossil-fuel boilers (or combination
thereof) totaling more than 250 million
British thermal units per hour heat
input;

(v) Petroleum storage and transfer
units with a total storage capacity
exceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(y) Charcoal production plants;

(z) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(aa) Any other stationary source
category which, as of August 7, 1980, is
being regulated under section 111 or
112 of the Act; or

* * * * *

Appendix S to 40 CFR Part 51 [Amended]

m 6. Effective September 30, 2009, 40
CFR part 51, Appendix S, paragraphs
IL.A.5(vii), II.A.6(iii), IL.A.9,
I1.A.24(ii)(b), II.A.24(ii)(d), II.A.30(3)(a),
11.A.30(ii)(a), I1.A.30(iii), IL.A.30(iv),
IV.11(ii), IV.J.3, IV.].4, and IV.K.4(i)(d)
are administratively stayed until
December 30, 2009.

m 7. Effective September 30, 2009
through December 30, 2009, amend
Appendix S to part 51 to add ILF to read
as follows:

Appendix S to Part 51—Emission Offset
Interpretative Ruling

* * * * *

II. * % %

F. Fugitive emission sources. Section IV. A.
of this Ruling shall not apply to a source or
modification that would be a major stationary
source or major modification only if fugitive
emissions, to the extent quantifiable, are
considered in calculating the potential to
emit of the stationary source or modification
and such source does not belong to any
following categories:

(1) Coal cleaning plants (with thermal
dryers);

(2) Kraft pulp mills;

(3) Portland cement plants;

(4) Primary zinc smelters;

(5) Iron and steel mills;

(6) Primary aluminum ore reduction
plants;

(7) Primary copper smelters;

(8) Municipal incinerators capable of
charging more than 250 tons of refuse per
day;

(9) Hydrofluoric, sulfuric, or nitric acid
plants;

(10) Petroleum refineries;

1) Lime plants;

) Phosphate rock processing plants;

) Coke oven batteries;

) Sulfur recovery plants;

) Carbon black plants (furnace process);
) Primary lead smelters;

) Fuel conversion plants;

) Sintering plants;

) Secondary metal production plants;
(20) Chemical process plants—The term
chemical processing plant shall not include

ethanol production facilities that produce
ethanol by natural fermentation included in
NAICS codes 325193 or 312140;

(21) Fossil-fuel boilers (or combination
thereof) totaling more than 250 million
British thermal units per hour heat input;

(22) Petroleum storage and transfer units
with a total storage capacity exceeding
300,000 barrels;

(23) Taconite ore processing plants;

(24) Glass fiber processing plants;

(25) Charcoal production plants;

(26) Fossil fuel-fired steam electric plants
of more than 250 million British thermal
units per hour heat input;

(27) Any other stationary source category
which, as of August 7, 1980, is being
regulated under section 111 or 112 of the Act.

* * * * *

(1
(12
(13
(14
(15
(16
(17
(18
(19

PART 52—[AMENDED]

m 8. The authority citation for part 52

continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

§52.21 [Amended]

m 9. Effective September 30, 2009, 40
CFR 52.21 (a)(2)(iv)(b), (b)(2)(v),
(b)(3)(iii)(b), (b)(3)(iii)(c), (b)(20),

(b)(41)(ii)(b), (b)(41)(ii)(d), (b)(48)(i)(a),
(b)(48)(ii)(a), (b)(48)(iii), (b)(48)(iv),
(r)(6)(iii), (r)(6)(iv), and (aa)(4 )(1)( d),
December 30, 2009.

m 10. Effective September 30, 2009
through December 30, 2009, amend 40
CFR 52.21 to add (i)(1)(vii) to read as
follows:

§52.21 Prevention of significant
deterioration of air quality.

(1) * %k %

(1) * % %

(vii) The source or modification
would be a major stationary source or
major modification only if fugitive
emissions, to the extent quantifiable, are
considered in calculating the potential
to emit of the stationary source or
modification and the source does not
belong to any of the following
categories:

(a) Coal cleaning plants (with thermal
dryers);

(b) Kraft pulp mills;

(c) Portland cement plants;

(d) Primary zinc smelters;

(e) Iron and steel mills;

(f) Primary aluminum ore reduction
plants;

(g) Primary copper smelters;

(h) Municipal incinerators capable of
charging more than 250 tons of refuse
per day;

(1) Hydrofluoric, sulfuric, or nitric
acid plants;

(j) Petroleum refineries;

(k) Lime plants;

(1) Phosphate rock processing plants;

(m) Coke oven batteries;

(n) Sulfur recovery plants;

(0) Carbon black plants (furnace
process);

(p) Primary lead smelters;
(g ) Fuel conversion plants;
( ) Sintering plants;

(s) Secondary metal production

plants;

(t) Chemical process plants—The term
chemical processing plant shall not
include ethanol production facilities
that produce ethanol by natural
fermentation included in NAICS codes
325193 or 312140;

(u) Fossil-fuel boilers (or combination
thereof) totaling more than 250 million
British thermal units per hour heat
input;

(v) Petroleum storage and transfer
units with a total storage capacity
exceeding 300,000 barrels;

(w) Taconite ore processing plants;

(x) Glass fiber processing plants;

(v) Charcoal production plants;

(z) Fossil fuel-fired steam electric
plants of more than 250 million British
thermal units per hour heat input;

(aa) Any other stationary source
category which, as of August 7, 1980, is
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being regulated under section 111 or
112 of the Act; or

* * * * *

[FR Doc. E9-23503 Filed 9-29-09; 8:45 am]|
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NH-041-7013a; A—1-FRL—-8955-9]

Approval and Promulgation of Air
Quality Implementation Plans; Revised
Format for Materials Being
Incorporated by Reference for New
Hampshire

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of
administrative change.

SUMMARY: EPA is revising the format of
its regulations for materials submitted
by the State of New Hampshire that are
incorporated by reference (IBR) into its
State Implementation Plan (SIP). The
regulations affected by this format
change have all been previously
submitted by New Hampshire and
approved by EPA.

DATES: Effective Date: This rule is
effective on September 30, 2009.
ADDRESSES: SIP materials which are
incorporated by reference into 40 CFR
part 52 are available for inspection at
the Office of Ecosystem Protection, U.S.
Environmental Protection Agency, EPA
New England Regional Office, One
Congress Street, Suite 1100, Boston,
MA. EPA requests that if at all possible,
you contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding legal holidays.

An electronic copy of the New
Hampshire regulations we have
approved for incorporation into the SIP
are also available by accessing http://
www.epa.gov/ne/topics/air/sips.html. A
hard copy of the regulatory and source-
specific portions of the compilation will
also be maintained at the Air and
Radiation Docket and Information
Center, EPA West Building, Room 3334,
1301 Constitution Ave., NW.,
Washington, DC 20460 and the National
Archives and Records Administration
(NARA). If you wish to obtain materials
from a docket in the EPA Headquarters
Library, please call the Office of Air and
Radiation (OAR) Docket/Telephone
number (202) 566—1742. For
information on the availability of this

material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal register/

code_of federal regulations/

ibr locations.html.

FOR FURTHER INFORMATION CONTACT:
Donald O. Cooke, Air Quality Planning
Unit, U.S. Environmental Protection
Agency, EPA New England Regional
Office, One Congress Street, Suite 1100
(CAQ), Boston, MA 02114-2023,
telephone number (617) 918-1668, fax
number (617) 918—0668, e-mail
cooke.donald@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Organization of this document. The
following outline is provided to aid in
locating information in this preamble.

I. Change of IBR Format
A. Description of a SIP
B. How EPA Enforces the SIP
C. How the State and EPA Update the SIP
D. How EPA Compiles the SIP
E. How EPA Organizes the SIP Compilation
F. Where You Can Find a Copy of the SIP
Compilation
G. The Format of the New Identification of
Plan Section
H. When a SIP Revision Becomes Federally
Enforceable
I. The Historical Record of SIP Revision
Approvals
II. What EPA Is Doing in This Action
[I. Good Cause Exemption
IV. Statutory and Executive Order Reviews
A. General Requirements
B. Submission to Congress and the
Comptroller General
C. Petitions for Judicial Review

I. Change of IBR Format

This format revision will affect the
“Identification of plan” section of 40
CFR part 52, as well as the format of the
SIP materials that will be available for
public inspection at the National
Archives and Records Administration
(NARA); the Air and Radiation Docket
and Information Center located at EPA
Headquarters in Washington, DC, and
the EPA New England Regional Office.

A. Description of a SIP

Each state has a SIP containing the
control measures and strategies used to
attain and maintain the national
ambient air quality standards (NAAQS)
and achieve certain other Clean Air Act
(Act) requirements (e.g., visibility
requirements and prevention of
significant deterioration). The SIP is
extensive, containing such elements as
air pollution control regulations,
emission inventories, monitoring
network descriptions, attainment
demonstrations, and enforcement
mechanisms.

B. How EPA Enforces the SIP

Each SIP revision submitted by New
Hampshire must be adopted at the state
level after undergoing reasonable notice
and opportunity for public comment.
SIPs submitted to EPA to attain or
maintain the NAAQS must include
enforceable emission limitations and
other control measures, schedules and
timetables for compliance.

EPA evaluates submitted SIPs to
determine if they meet the Act’s
requirements. If a SIP meets the Act’s
requirements, EPA will approve the SIP.
EPA’s notice of approval is published in
the Federal Register and the approval is
then codified in the Code of Federal
Regulations (CFR) at 40 CFR part 52.
Once EPA approves a SIP, it is
enforceable by EPA and citizens in
Federal district court.

We do not reproduce in 40 CFR part
52 the full text of the New Hampshire
regulations that we have approved;
instead, we incorporate them by
reference (“IBR”). We approve a given
state regulation with a specific effective
date and then refer the public to the
location(s) of the full text version of the
state regulation(s) should they want to
know which measures are contained in
a given SIP (see “L.F. Where You Can
Find a Copy of the SIP Compilation”).

C. How the State and EPA Update the
SIP

The SIP is a living document which
the state can revise as necessary to
address the unique air pollution
problems in the state. Therefore, EPA
from time to time must take action on
SIP revisions containing new and/or
revised regulations.

On May 22, 1997 (62 FR 27968), EPA
announced revised procedures for
incorporating by reference federally
approved SIPs. The procedures
announced included: (1) A new process
for incorporating by reference material
submitted by states into compilations
and a process for updating those
compilations on roughly an annual
basis; (2) a revised mechanism for
announcing EPA approval of revisions
to an applicable SIP and updating both
the compilations and the CFR; and (3)
a revised format for the “Identification
of plan” sections for each applicable
subpart to reflect these revised IBR
procedures.

D. How EPA Compiles the SIP

We have organized into a compilation
the federally-approved regulations,
source-specific requirements and
nonregulatory provisions we have
approved into the SIP. We maintain
hard copies of the compilation in
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binders and we primarily update these
binders on an annual basis.

E. How EPA Organizes the SIP
Compilation

Each compilation contains three parts.
Part one contains the state regulations,
part two contains the source-specific
requirements that have been approved
as part of the SIP (if any), and part three
contains nonregulatory provisions that
we have approved. Each compilation
contains a table of identifying
information for each regulation, each
source-specific requirement, and each
nonregulatory provision. The state
effective dates in the tables indicate the
date of the most recent revision to a
particular regulation. The table of
identifying information in the
compilation corresponds to the table of
contents published in 40 CFR part 52 for
the state. The EPA Regional Offices have
the primary responsibility for ensuring
accuracy and updating the
compilations.

F. Where You Can Find a Copy of the
SIP Compilation

EPA New England developed and will
maintain a hard copy of the compilation
for New Hampshire. An electronic copy
of the New Hampshire regulations we
have approved are available on the
following Web site: http://www.epa.gov/
ne/topics/air/sips.html. A hard copy of
the regulatory and source-specific
portions of the compilation will also be
maintained at the Air and Radiation
Docket and Information Center, EPA
West Building, Room 3334, 1301
Constitution Ave., NW., Washington,
DC 20460; and National Archives and
Records Administration (NARA). If you
wish to obtain materials from a docket
in the EPA Headquarters Library, please
call the Office of Air and Radiation
(OAR) Docket/Telephone number (202)
566—1742. For information on the
availability of this material at NARA,
call (202) 741-6030, or go to: http://
www.archives.gov/federal register/
code of federal regulations/
ibr_locations.html.

G. The Format of the New Identification
of Plan Section

In order to better serve the public,
EPA has revised the organization of the
“Identification of plan” section in 40
CFR part 52 and included additional
information to clarify the elements of
the SIP.

The revised Identification of plan
section for New Hampshire contains five
subsections:

1. Purpose and scope (see 40 CFR
52.1520(a));

2. Incorporation by reference (see 40
CFR 52.1520(b));

3. EPA-approved regulations (see 40
CFR 52.1520(c));

4. EPA-approved source-specific
requirements (see 40 CFR 52.1520(d));
and

5. EPA-approved nonregulatory
provisions such as transportation
control measures, statutory provisions,
monitoring networks, etc. (see 40 CFR
52.1520(e)).

H. When a SIP Revision Becomes
Federally Enforceable

All revisions to the applicable SIP are
federally enforceable as of the effective
date of EPA’s approval of the respective
revisions. In general, SIP revisions
become effective 30 to 60 days after
publication of EPA’s SIP approval
action in the Federal Register. In
specific cases, a SIP revision action may
become effective less than 30 days or
greater than 60 days after the Federal
Register publication date. In order to
determine the effective date of EPA’s
approval for a specific New Hampshire
SIP provision that is listed in paragraph
40 CFR 52.1520 (c), (d), or (e), consult
the volume and page of the Federal
Register cited in the “EPA approval
date” column of 40 CFR 52.1520 for that
particular provision.

I. The Historical Record of SIP Revision
Approvals

To facilitate enforcement of
previously approved SIP provisions and
to provide a smooth transition to the
new SIP processing system, we are
retaining the original Identification of
plan section (see 40 CFR 52.1535). This
section previously appeared at 40 CFR
52.1520. After an initial two-year
period, we will review our experience
with the new table format and will
decide whether or not to retain the
original Identification of plan section
(40 CFR 52.1535) for some further
period.

II. What EPA Is Doing in This Action

Today’s action constitutes a
“housekeeping” exercise to reformat the
codification of the EPA-approved New
Hampshire SIP.

III. Good Cause Exemption

EPA has determined that today’s
action falls under the “good cause”
exemption in section 553(b)(3)(B) of the
Administrative Procedure Act (APA)
which, upon a finding of “good cause,”
authorizes agencies to dispense with
public participation, and section
553(d)(3), which allows an agency to
make a rule effective immediately
(thereby avoiding the 30-day delayed

effective date otherwise provided for in
the APA). Today’s action simply
reformats the codification of provisions
which are already in effect as a matter
of law.

Under section 553 of the APA, an
agency may find good cause where
procedures are “‘impractical,
unnecessary, or contrary to the public
interest.” Public comment is
“unnecessary”’ and ‘“‘contrary to the
public interest” since the codification
only reflects existing law. Likewise,
there is no purpose served by delaying
the effective date of this action.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. This
rule is not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866. Because the agency has made a
“good cause” finding that this action is
not subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute as
indicated in the Supplementary
Information section above, it is not
subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), or to sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4). In addition, this action does not
significantly or uniquely affect small
governments or impose a significant
intergovernmental mandate, as
described in sections 203 and 204 of
UMRA. This rule also does not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000), nor
will it have substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant. This rule does
not involve technical standards; thus
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the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The rule also
does not involve special consideration
of environmental justice related issues
as required by Executive Order 12898
(59 FR 7629, February 16, 1994). In
issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1998) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order. This rule does not impose an
information collection burden under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). EPA’s compliance
with these statutes and Executive
Orders for the underlying rules is
discussed in previous actions taken on
the State’s rules.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the Congressional Review
Act if the agency makes a good cause
finding that notice and public procedure
is impracticable, unnecessary or
contrary to the public interest. Today’s
action simply reformats the codification
of provisions which are already in effect
as a matter of law, 5 U.S.C. 808(2). As
stated previously, EPA has made such a
good cause finding, including the
reasons therefore, and established an
effective date of September 30, 2009.
EPA will submit a report containing this
rule and other required information to
the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal

Register. These corrections to the
Identification of plan for New
Hampshire is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. Prior EPA rulemaking actions for
each individual component of the New
Hampshire SIP compilation had
previously afforded interested parties
the opportunity to file a petition for
judicial review in the United States
Court of Appeals for the appropriate
circuit within 60 days of such
rulemaking action. Thus, EPA sees no
need to reopen the 60-day period for
filing such petitions for judicial review
for this reorganization of the
“Identification of plan” section of 40
CFR 52.1520 for New Hampshire.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: September 2, 2009.

Ira W. Leighton,

Acting Regional Administrator, EPA New
England.

m Part 52 of chapter, title 40, Code of

Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

m 1. The authority for citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart EE—New Hampshire

§52.1520 [Redesignated as §52.1535]

W 2. Section 52.1520 is redesignated as
§52.1535 and the section heading and
paragraph (a) are revised to read as
follows:

§52.1535 Original identification of plan
section.

(a) This section identifies the original
“Air Implementation Plan for the State
of New Hampshire” and all revisions
submitted by New Hampshire that were
federally approved prior to August 18,
2009.

* * * * *

m 3. Anew §52.1520 is added to read
as follows:

§52.1520 Identification of plan.

(a) Purpose and scope. This section
sets forth the applicable State
Implementation Plan for New
Hampshire under section 110 of the
Clean Air Act, 42 U.S.C. 7410 and 40
CFR part 51 to meet national ambient air
quality standards or other requirements
under the Clean Air Act.

(b) Incorporation by reference. (1)
Material listed in paragraphs (c) and (d)
of this section with an EPA approval
date prior to August 18, 2009, was
approved for incorporation by reference
by the Director of the Federal Register
in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. Material is incorporated
as submitted by the state to EPA, and
notice of any change in the material will
be published in the Federal Register.
Entries for paragraphs (c) and (d) of this
section with EPA approval dates after
August 18, 2009, will be incorporated
by reference in the next update to the
SIP compilation.

(2) EPA Region 1 certifies that the
rules/regulations provided by EPA in
the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State rules/regulations
which have been approved as part of the
State Implementation Plan as of August
18, 2009.

(3) Copies of the materials
incorporated by reference may be
inspected at the Environmental
Protection Agency, New England
Regional Office, One Congress Street,
Suite 1100, Boston, MA 02114-2023;
Air and Radiation Docket and
Information Center, EPA West Building,
1301 Constitution Ave., NW.,
Washington, DC 20460; and the
National Archives and Records
Administration (NARA). If you wish to
obtain materials from the EPA Regional
Office, please call (617) 918-1668; for
materials from a docket in the EPA
Headquarters Library, please call the
Office of Air and Radiation (OAR)
Docket at (202) 566—1742. For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

(c) EPA approved regulations.
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EPA-APPROVED NEW HAMPSHIRE REGULATIONS

State citation

Title/subject

State effective

EPA approval date?

Explanations

date
Env-A 100 ...ocoiiiiiiiiiiiiees Organizational Rules: Defini- 12/24/1990 | 8/14/1992, 57 FR 36603 ........ Sections Env-A 101.21; .27;
tions. .33; .51; .53; .58; .63; .98;
and Parts Env-A 102 and
1083 are not part of the ap-
proved SIP.

Env-A 200 ..o Procedural Rules ................... 7/23/2001 | 10/28/2002, 67 FR 65710 ...... Parts Env-A 206; 208; and
Sections Env-A 209.01
through 209.04 are not part
of the approved SIP.

Env-A 300 ...ocoooiiiiiiiiiies Ambient Air Quality Standards 4/21/1989 | 8/19/1994, 59 FR 42766 ........ Part Env-A 304 is not part of
the approved SIP.

Env-A 400 ....ccoooiiiiiieee Sulfur Content Limits in Fuels 12/24/1990 | 8/14/1992, 57 FR 36603 ........ Section Env-A 405.05 (c) and
(d); and Part Env-A 406 are
not part of the SIP.

Env-A 600 ....ccceevciveeeeeeen Statewide Permit System ...... 7/23/2001 | 10/28/2002, 67 FR 65710 ...... Sections Env-A 603.02(p),
603.03(f) and 603.03(g) are
not part of the SIP. Parts
Env-A 615 through 621 are
not part of the SIP. Sec-
tions Env-A 622.01(a)(2)(a)
and 622.01(a)(2)(b);
622.03; 622.04(a) through
622.04(c); 622.05; 622.07
and 623.02 are not part of
the SIP.

Env-A 700 ...coooiiiiiieeeeen Permit Fee System ................ 12/24/1990 | 8/14/1992, 57 FR 36603 ........ Approved Parts Env-A 701
through 705.

Env-A 800 ....cccocoviiiiiiiiiiies Testing and Monitoring Proce- 8/21/1995 | 3/10/1998, 63 FR 11600 ........ Approved Parts Env-A 801

dures. through 807.
Env-A 900 ....cccoooiiiiiiiiiies Owner or Operator Obliga- 8/21/1995 | 3/10/1998, 63 FR 11600 ........ Approved Sections Env-A 901
tions. through 903.
Env-A 1000 ....ccoooiveiiieneieen. Prevention, Abatement, and 5/19/1989 | 8/19/1994, 59 FR 42766 ........ Approved Part Env-A 1001.
Control of Open Source Air
Pollution.
Env-A 1200 ...ccoceveeieeeeee, Prevention, Abatement, and 8/21/1995 | 7/23/2002, 67 FR 48033 ........ Approved Parts Env-A 1201
Control of Stationary through 1208; and 1211.
Source Air Pollution. Approval of 1201.05 shall
not be construed to super-
sede New Source Perform-
ance Standards; National
Emission Standards for
Hazardous Air Pollutants;
and the regulations control-
ling emissions from major
new or modified stationary
sources in attainment and
non-attainment areas.

Env-A 1500 ....ooooiiiiiiiieeieen. Conformity of General Fed- 4/19/1996 | 8/16/1999, 64 FR 44417 ........ Approved Part Env-A 1502.

eral Actions.

Env-A 3200 .....ccooiiiiiiiiiees NOx Budget Trading Program 7/27/1998 | 11/14/2000, 65 FR 68078 ...... Approved Parts Env-A 3201
through 3218.

Env-A 3600 .....cccceveiiieeeien. National Low Emission Vehi- 7/21/1999 | 3/9/2000, 65 FR 12476 .......... Approved Parts Env-A 3601

cle (National LEV) Program. through 3603
NHCAR, Part Saf-C 3221A .... | Emission Amendments to Of- 11/17/1998 | 1/10/2001, 66 FR 1868 .......... Part Saf-C 3221A “Emission
ficial Motor Vehicle Inspec- Amendments to Official
tion Requirements.. Motor Vehicle Inspection
Requirements” adopted on
November 17, 1998.
NHCAR, Part Saf-C 5800 ...... Roadside Diesel Opacity In- 11/17/1998 | 1/10/2001, 66 FR 1868 .......... Part Saf-C 5800 “Roadside

spection Program Rules.

Diesel Opacity Inspection
Program Rules” adopted on
November 17, 1998.

1In order to determine the EPA effective date for a specific provision listed in this table, consult the Federal Register notice cited in this col-

umn for the particular provision.

(d) EPA-approved State Source

specific requirements.
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Name of source

Permit No.

State effective

EPA approval date 2

Additional explanations/

date §52.1535 citation
The James River—Berlin/Gor- | ......ccccooviiiiiiiieiieeeeeee e 5/2/1984 | 9/27/1984, 49 FR 38104 ........ See 52.1535(c)(33). Adminis-
ham, Inc. Berlin, NH. trative order issued May 2,
1984 to the James River
Corporation.
Operating limits for boilers at | Permit Number PO-B-1501, 1/6/1986 | 2/2/1987, 52 FR 3117 ............ See 52.1535(c)(35).
Dartmouth College. condition 5.
Operating limits for boilers at | Permit Number PO-B-1502, 1/6/1986 | 2/2/1987, 52 FR 3117 ............ See 52.1535(c)(35).
Dartmouth College. condition 5.
Operating limits for boilers at | Permit No. PO-B-1503, con- 1/6/1986 | 2/2/1987, 52 FR 3117 ............ See 52.1535(c)(35).
Dartmouth College. dition 5.
Operating limits for boilers at | Temporary Permit TP-B—-150, 1/6/1986 | 2/2/1987, 52 FR 3117 ............ See 52.1535(c)(35).
Dartmouth College. condition 2, 3 and 4.
The James River Corporation, | Permit Number PO-B-1550, 9/6/1985 | 12/14/1987, 52 FR 47392 ...... See 52.1535(c)(38). The air
Groveton, NH. Conditions 5B, 5C, and 5D. permit conditions limit sul-
fur-in-fuel content to 2.2%
sulfur by weight at the
James River Corporation,
Groveton, NH.
The James River Corporation, | Permit Number PO-B-213, 9/6/1985 | 12/14/1987, 52 FR 47392 ...... See 52.1535(c)(38). The air
Groveton, NH. Conditions 2 and 5A. permit conditions limit sul-
fur-in-fuel content to 2.2%
sulfur by weight at the
James River Corporation,
Groveton, NH.
The James River Corporation, | Permit No. PO-B—214, Condi- 9/6/1985 | 12/14/1987, 52 FR 47392 ...... See 52.1535(c)(38). The air
Groveton, NH. tions 2 and 5A. permit conditions limit sul-
fur-in-fuel content to 2.2%
sulfur by weight at the
James River Corporation,
Groveton, NH.
The James River Corporation, | Permit No. PO-B—215, Condi- 9/6/1985 | 12/14/1987, 52 FR 47392 ...... See 52.1535(c)(38). The air
Groveton, NH. tions 2 and 5A. permit conditions limit sul-
fur-in-fuel content to 2.2%
sulfur by weight at the
James River Corporation,
Groveton, NH.
The James River Corporation, | Permit No. PO-BP-2240, 9/6/1985 | 12/14/1987, 52 FR 47392 ...... See 52.1535(c)(38). The air
Groveton, NH. Condition 5B. permit conditions limit sul-
fur-in-fuel content to 2.2%
sulfur by weight at the
James River Corporation,
Groveton, NH.
Source specific NOx RACT Order ARD-95-001 ............... 5/10/1995 | 4/9/1997, 62 FR 17087 .......... See 52.1535(c)(50).
order for Groveton Paper-
board Corp., Groveton, NH.
Source specific NOx RACT Order ARD-95-002 ............... 9/12/1995 | 4/9/1997, 62 FR 17087 .......... See 52.1535(c)(50).
order for Plymouth Cogen-
eration Ltd. Partnership,
Plymouth, NH.
Source specific NOx RACT Order ARD—95-0083 ............... 9/19/1995 | 4/9/1997, 62 FR 17087 .......... See 52.1535(c)(50).
order for Waterville Valley
Ski Area Ltd., Waterville
Valley, NH.
VOC RACT for L.W. Packard | Order ARD-94-001 ............... 5/5/1995 | 3/10/1998, 63 FR 11600 ........ See 52.1535(c)(51).
and Company, Inc. Ash-
land, NH.
VOC RACT for Kalwall Cor- Order ARD-95-010 ............... 9/10/1996 | 3/10/1998, 63 FR 11600 ........ See 52.1535(c)(51).
poration, Manchester, NH.
VOC RACT for Textile Tapes | Order ARD—96-001 ............... 10/4/1996 | 3/10/1998, 63 FR 11600 ........ See 52.1535(c)(51).
Corporation, Gonic, NH.
Source specific NOx RACT Order ARD-97-001 ............... 4/14/1997 | 5/13/1998, 63 FR 26455 ........ See 52.1535(c)(54).
order for Public Service of
New Hampshire, Bow, NH.
Source specific NOx RACT Order ARD-95-011 .............. 5/6/1997 | 5/13/1998, 63 FR 26455 ........ See 52.1535(c)(54).
order for Hampshire Chem-
ical Corporation, Nashua,
NH.
Source specific NOx RACT Order ARD-97-0083 ............... 9/24/1997 | 5/13/1998, 63 FR 26455 ........ See 52.1535(c)(54).

order for Crown Vantage,
Berlin, NH.
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EPA-APPROVED NEW HAMPSHIRE SOURCE SPECIFIC REQUIREMENTS—Continued

Name of source

Permit No.

State effective

EPA approval date 2

Additional explanations/

date §52.1535 citation
Source-specific NOx RACT Order ARD-98-001 ............... 7/17/1998 | 11/14/2000, 65 FR 68078 ...... See 52.1535(c)(64).
order and discrete emission
reduction protocols for Pub-
lic Service of New Hamp-
shire.
VOC RACT for Anheuser- Order ARD-00-001 ............... 4/15/2002 | 7/23/2002, 67 FR 48033 ........ See 52.1535(c)(68).

Busch, Merrimack, NH.

2|n order to determine the EPA effective date for a specific provision listed in this table, consult the Federal Register notice cited in this col-

umn for the particular provision.

(e) Nonregulatory.

NEW HAMPSHIRE NONREGULATORY

Name of nonregulatory SIP
provision

Applicable geographic or non-
attainment area

State submittal
date/effective
date

EPA approved date 3

Explanations

“State of New Hampshire Im-
plementation Plan”.

Miscellaneous non-regulatory
additions to the plan cor-
recting minor deficiencies.

Non-regulatory provisions for
retention and availability of
air quality data.

Attainment dates of national
primary and secondary air
quality standards.

Compliance schedules

Compliance schedules

Revision exempting steam lo-
comotives from the plan.

AQMA identification material ..

Attainment plans to meet the
requirements of Part D for
carbon monoxide for Metro-
politan Manchester and
ozone for AQCR 121, pro-
grams for the review of
construction and operation
of new and modified major
stationary sources of pollu-
tion in both attainment and
non-attainment areas and
certain miscellaneous provi-
sions.

November 6, 1979 letter from
New Hampshire Assistant
Attorney General.

March 17, 1980 letter ad-
dressing external emission
offsets.

Attainment plans to meet the
requirements of Part D for
total suspended particulates
and sulfur dioxide in Berlin,
NH.

A plan to provide comprehen-
sive public participation and
an analysis of the effects of
the New Hampshire 1979
SIP revisions.

A comprehensive air quality
monitoring plan, intended to
meet requirements of 40

CFR Part 58.

Statewide

Statewide

Statewide

Statewide

Statewide
Statewide
Statewide

Statewide
Statewide

Statewide

Statewide

Areas designated non-attain-
ment for one or more pol-
lutants.

Statewide

Statewide

1/27/1972

2/23/1972

3/23/1972

8/8/1972

2/14/1973
3/22/1973
4/3/1973

5/20/1974
5/29/1979

11/6/1979

3/17/1980

9/19/1979

2/28/1980

1/30/80

5/31/1972, 37 FR 10842 ..

7/27/1972, 37 FR 15080 .

7/27/1972, 37 FR 15080 .

9/22/1972, 37 FR 19806 .

6/20/1973, 38 FR 16144 .
6/20/1973, 38 FR 16144 .
12/14/1973, 38 FR 34476

6/2/1975, 40 FR 23746 ...
4/11/1980, 45 FR 24869 .

4/11/1980, 45 FR 24869 .

4/11/1980, 45 FR 24869 .

6/23/1980, 45 FR 41942 .

9/9/1980, 45 FR 59313 ...

12/18/1980, 45 FR 83227

The plan was officially sub-
mitted on January 27,
1972.

See 52.1535(c)(1).

See 52.1535(c)(2).

See 52.1535(c)(3).

See 52.1535(c)(5).
See 52.1535(c)(6).
See 52.1535(c)(7).

See 52.1535(c)(9).
See 52.1535(c)(12).

See 52.1535(c)(12).

See 52.1535(c)(12).

See 52.1535(¢c)(13).

See 52.1535(c)(15).

See 52.1535(c)(17).
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Name of nonregulatory SIP
provision

Applicable geographic or non-
attainment area

State submittal
date/effective
date

EPA approved date 3

Explanations

A plan to attain and maintain
the National Ambient Air
Quality Standard for lead
and to amend the state’s air
quality standards.

A letter further explaining the
state procedures for review
of new major sources of
lead emissions and con-
firming the use of reference
methods.

Revisions to meet the require-
ments of Part D and certain
other sections of the Clean
Air Act, as amended, for at-
taining carbon monoxide
standards in the City of
Manchester.

Revision to the January 12,
1981 CO Attainment Plan
for Manchester, NH.

Carbon monoxide attainment
plan revisions for the City of
Manchester which meet the
requirements of Part D of
the Act for 1982 SIP revi-
sions.

Revision to the October 5,
1982 CO Attainment Plan
for Manchester, NH.

The TSP Plan to attain pri-
mary standards in Berlin,
New Hampshire.

Letter from the New Hamp-
shire Air Resources Com-
mission submitting revisions
to the SIP.

Letter interpreting NH’s regu-
lation for Continuous Emis-
sion Monitoring Systems.

NH Letter of intent to imple-
ment applicable emission
limits required by EPA’s
New Source Performance
Standard (NSPS).

Letter submitting a revision to
the CO Attainment Plan for
the City of Nashua, NH.

Narrative submittals, including
an attainment demonstra-
tion for carbon monoxide
for the City of Nashua.

Letter identifying extensions
to the Nashua intersection-
specific measures (Build I).

Letter submitting final motor
vehicle emissions inspec-
tion (I&M) program for the
Nashua, NH area.

Statewide

Statewide

City of Manchester .................

City of Manchester .................

City of Manchester .................

City of Manchester .................

Berlin, NH

Statewide

Statewide

Statewide

Nashua and 11 surrounding
towns.

Nashua and 11 surrounding
towns.

Nashua and 11 surrounding
area.

Nashua and 11 surrounding
towns.

4/15/1980

12/9/1980

1/12/1981

2/18/1981

10/5/1982

12/20/1982

5/9/1984

4/26/1985

1/20/1986

5/12/1987

9/12/1985

2/26/1985

12/3/1985

10/7/1986

7/15/1981, 46 FR 36699 ........

7/15/1981, 46 FR 36699 ........

1/7/1982, 47 FR 763 ..............

1/7/1982, 47 FR 763 ..............

6/27/1983, 48 FR 29479 ........

6/27/1983, 48 FR 29479 ........

9/27/1984, 49 FR 38104 ........

9/17/1987, 52 FR 35081

9/17/1987, 52 FR 35081

9/17/1987, 52 FR 35081

8/25/1988, 53 FR 32391

8/25/1988, 53 FR 32391

8/25/1988, 53 FR 32391

8/25/1988, 53 FR 32391

See 52.1535(c)(18).

See 52.1535(c)(18).

See 52.1535(c)(19). These
revisions supplement the
1979 CO attainment plan.

See 52.1535(c)(19).

See 52.1535 (c)(23).

See 52.1535(c)(23).

See 52.1535(c)(33).

See 52.1535(c)(37).

See 52.1535(c)(37).

See 52.1535(c)(37).

See 52.1535(c)(39). Attain-
ment plans for carbon mon-
oxide for the City of Nash-
ua including an extension
of the attainment date to
December 31, 1990.

See 52.1535(c)(39).

See 52.1535(c)(39).

See 52.1535(c)(39).
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NEW HAMPSHIRE NONREGULATORY—Continued

Name of nonregulatory SIP
provision

Applicable geographic or non-
attainment area

State submittal
date/effective
date

EPA approved date 3

Explanations

Letter from Governor John H.
Sununu to Michael R.
Deland committing to take
legislative measures to con-
vert the Inspection/Mainte-
nance program in the Nash-
ua area to the use of com-
puterized emission ana-
lyzers in the event that the
program is found to not be
achieving the necessary
emission reductions.

Letter from NH DES, Air Re-
sources Division providing
additional information on
Nashua intersection-specific
traffic flow improvements in
Nashua, NH CO Attainment
Plan.

Letter from NH DES, Air Re-
sources Division submitting
additions to the Nashua,
NH CO Attainment Plan.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated July 6, 1989
submitting revisions to the
NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated February 12,
1991 submitting a revision
to the NH SIP.

Nonregulatory portions of the
State submittal.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated November 21,
1989 submitting a revision
to the NH SIP.

Letter from Robert W. Varney,
Commissioner of the De-
partment of Environmental
Services of New Hamp-
shire, to John B. Hammond,
Acting Director of the New
Hampshire Office of Legis-
lative Services, dated No-
vember 15, 1989, adopting
final rules.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated September 12,
1990 submitting a revision
to the NH SIP that with-
draws nine source-specific
operating permits incor-
porated by reference at 40
CFR 52.1535(c)(21), (c)(25)
and (¢)(32).

Letter from the New Hamp-
shire Air Resources Divi-
sion dated July 2, 1991
submitting documentation of
a public hearing.

Nashua and 11 surrounding
towns.

Nashua and 11 surrounding
towns.

Nashua and 11 surrounding
towns.

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

3/6/1987

5/12/1987

10/15/1987

7/6/1989

2/12/1991

2/12/1991

11/21/1989

11/21/1989

9/12/1990

7/2/1991

8/25/1988, 53 FR 32391 ..

8/25/1988, 53 FR 32391 ..

8/25/1988, 53 FR 32391 ..

8/19/1994, 59 FR 42766 ..

8/14/1991, 56 FR 40252 ..

8/14/1991, 56 FR 40252 ..

6/13/1991, 56 FR 27197 ..

6/13/1991, 56 FR 27197 .

12/12/1991, 56 FR 64703

12/12/1991, 56 FR 64703

See 52.1535(c)(39).

See 52.1535(c)(39).

See 52.1535(c)(39).

See 52.1535(c)(40).

See 52.1535(c)(41).

See 52.1535(c)(41).

See 52.1535(c)(43).

See 52.1535(c)(43).

See 52.1535(c)(44).

See 52.1535(c)(44).
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Name of nonregulatory SIP
provision

Applicable geographic or non-
attainment area

State submittal
date/effective
date

EPA approved date 3

Explanations

Letter from the New Hamp-
shire Air Resources Divi-
sion dated February 12,
1991 submitting revisions to
the NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated May 7, 1991
withdrawing certain portion
of the February 12, 1991
SIP submittal.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated August 20, 1991
withdrawing certain portion
of the February 12, 1991
SIP submittal.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated August 26, 1991
withdrawing certain portion
of the February 12, 1991
SIP submittal.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated March 6, 1992
withdrawing certain portion
of the February 12, 1991
SIP submittal.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated May 6, 1992
withdrawing certain portion
of the February 12, 1991
SIP submittal.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated May 15, 1992
submitting a revision to the
NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated May 15, 1992
submitting a revision to the
NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated December 21,
1992, submitting revisions
to the NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated June 17, 1994
submitting revisions to the
NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated July 7, 1995
submitting revisions to the
NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated September 18,
1995 submitting revisions to
the NH SIP.

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

2/12/1991

5/7/1991

8/20/1991

8/26/1991

3/6/1992

5/6/1992

5/15/1992

5/15/1992

12/21/1992

6/17/1994

7/7/1995

9/18/1995

8/14/1992, 57 FR 36603 ........

8/14/1992, 57 FR 36603 ........

8/14/1992, 57 FR 36603 ........

8/14/1992, 57 FR 36603 ........

8/14/1992, 57 FR 36603 ........

8/14/1992, 57 FR 36603 ........

1/19/1993, 58 FR 4902 ..........

5/25/1993, 58 FR 29973 ........

4/9/1997, 62 FR 17087 ..........

4/9/1997, 62 FR 17087 ..........

4/9/1997, 62 FR 17087 ..........

4/9/1997, 62 FR 17087 ..........

See 52.1535(c)(45).

See 52.1535(c)(45).

See 52.1535(c)(45).

See 52.1535(c)(45).

See 52.1535(c)(45).

See 52.1535(c)(45).

See 52.1535(c)(46). Revi-
sions to the SIP consisting
of amendments to Emission
Control Methods for Cut-
back and Emulsified As-
phalt.

See 52.1535(c)(47).

See 52.1535(c)(49).

See 52.1535(c)(49).

See 52.1535(c)(50).

See 52.1535(c)(50).
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NEW HAMPSHIRE NONREGULATORY—Continued

Name of nonregulatory SIP
provision

Applicable geographic or non-
attainment area

State submittal
date/effective
date

EPA approved date 3

Explanations

Letter from the New Hamp-
shire Air Resources Divi-
sion dated October 18,
1995, submitting revisions
to the NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated December 9,
1996 submitting revisions to
the NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated June 28, 1996
submitting revisions to the
NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated October 24,
1996 submitting revisions to
the NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated July 10, 1995
submitting revisions to the
NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated December 21,
1992 submitting revisions to
the NH SIP.

Letter dated November 21,
1997 withdrawing Env-A
1204.06 from the SIP sub-
mittal.

NH-DES letter dated Decem-
ber 13, 1994, and signed
by Thomas M. Noel, Acting
Director, NH DES.

State of New Hampshire Pho-
tochemical Assessment
Monitoring Stations—Net-
work Plan—Network Over-
view.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated August 29, 1996
submitting a revision to the
NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated April 14, 1997
submitting revisions to the
NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated May 6, 1997
submitting revisions to the
NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated September 24,
1997 submitting revisions to
the NH SIP.

Statewide

Gonic, NH

Statewide

Manchester, NH

Statewide

Statewide

Statewide

Statewide

Statewide

Portsmouth-Dover-Rochester
serious ozone nonattain-
ment area, and the NH por-
tion of the Boston-Law-
rence-Worcester serious
ozone nonattainment area.

Statewide

Nashua, NH

Statewide

10/18/1995

12/9/1996

6/28/1996

10/24/1996

7/10/1995

12/21/1992

11/21/1997

12/13/1994

12/13/1994

8/29/1996

4/14/1997

5/6/1997

9/24/1997

4/9/1997, 62 FR 17087 ..

3/10/1998, 63 FR 11600

3/10/1998, 63 FR 11600

3/10/1998, 63 FR 11600

3/10/1998, 63 FR 11600

3/10/1998, 63 FR 11600

3/10/1998, 63 FR 11600

10/27/1997, 62 FR 55521

10/27/1997, 62 FR 55521

10/27/1997, 62 FR 55521

5/13/1998, 63 FR 26455

5/13/1998, 63 FR 26455

5/13/1998, 63 FR 26455

See 52.1535(c)(50).

See 52.1535(c)(51).

See 52.1535(c)(51).

See 52.1535(c)(51).

See 52.1535(c)(51).

See 52.1535(c)(51).

See 52.1535(c)(51).

See 52.1535(c)(52).

See 52.1535(c)(52).

See 52.1533. Revisions to the
SIP for the purpose of sat-
isfying the rate-of-progress
requirement of section
182(b) and the contingency
measure requirement of
section 172(c)(9) of the
Clean Air Act.

See 52.1535(c)(54).

See 52.1535(c)(54).

See 52.1535(c)(54).
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NEW HAMPSHIRE NONREGULATORY—Continued

Name of nonregulatory SIP
provision

Applicable geographic or non-
attainment area

State submittal
date/effective
date

EPA approved date 3

Explanations

Letter from the New Hamp-
shire Air Resources Divi-
sion dated July 27, 1998
submitting a revision to the
NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated November 24,
1992 submitting a revision
to the New Hampshire
State Implementation Plan.

New Hampshire Department
of Environmental Services
“Stage Il Equivalency Dem-
onstration,” dated Novem-
ber 1992.

Nonregulatory portions of the
submittal.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated November 20,
1998 submitting a revision
to the NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated September 4,
1998 submitting a revision
to the NH SIP.

Document entitled “Alternative
New Hampshire Motor Ve-
hicle Inspection/Mainte-
nance State Implementation
Plan Revision” dated Sep-
tember 4, 1998.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated August 6, 2001
submitting a revision to the
NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated April 26, 1995
submitting a revision to the
NH SIP.

Nonregulatory portions of the
State submittal..

Document entitled “New
Hampshire Stage Il Com-
parability Analysis,” pre-
pared by the New Hamp-
shire Department of Envi-
ronmental Services, dated
July 1, 1998.

Letter from the New Hamp-
shire Department of Envi-
ronmental Services dated
June 7, 1994 submitting a
revision to the NH SIP.

Document entitled “Clean
Fuel Fleet Equivalency
Demonstration,” prepared
by the New Hampshire De-
partment of Environmental
Services, dated May, 1994.

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

7/27/1998

11/24/1992

11/24/1992

7/2/1993

11/20/1998

9/4/1998

9/4/1998

8/9/2001

4/26/1995

4/26/1995

7/9/1998

6/7/1994

6/7/1994

11/14/2000, 65 FR 68078 ......

12/7/1998, 63 FR 67405 ........

12/7/1998, 63 FR 67405 ........

12/7/1998, 63 FR 67405 ........

1/10/2001, 66 FR 1868 ..........

1/10/2001, 66 FR 1868 ..........

1/10/2001, 66 FR 1868 ..........

10/28/2002, 67 FR 65710 ......

10/28/2002, 67 FR 65710 ......

10/28/2002, 67 FR 65710 ......

9/29/1999, 64 FR 52434. .......

9/29/1999, 64 FR 52434. .......

9/29/1999, 64 FR 52434. .......

See 52.1535(c)(57).

See 52.1535(c)(58).

See 52.1535(c)(58).

See 52.1535(¢)(58). NH'’s
Gasoline Vapor Recovery
Testing Procedures and In-
spection Manual.

See 52.1535(c)(59).

See 52.1535(c)(59).

See 52.1535(c)(59).

See 52.1535(c)(60).

See 52.1535(c)(60).

See 52.1535(c)(60).

See 52.1535(c)(61).

See 52.1535(c)(62).

See 52.1535(c)(62).
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NEW HAMPSHIRE NONREGULATORY—Continued

Name of nonregulatory SIP
provision

Applicable geographic or non-
attainment area

State submittal
date/effective
date

EPA approved date 3 Explanations

Letter from the New Hamp-
shire Department of Envi-
ronmental Services dated
July 10, 1996 submitting a
revision to the NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated July 17, 1998
submitting Final RACT
Order 98-001 as a revision
to the NH SIP.

Letter from the New Hamp-
shire Department of Envi-
ronmental Services dated
August 16, 1999 submitting
the Low Emission Vehicle
program as a revision to
the NH SIP.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated July 29, 1993
submitting a revision to the
New Hampshire State Im-
plementation Plan.

Letter from the New Hamp-
shire Air Resources Divi-
sion dated July 2, 1999
submitting a revision to the
New Hampshire State Im-
plementation Plan.

Letter from the New Hamp-
shire Department of Envi-
ronmental Services dated
September 11, 1998 stating
a negative declaration for
the aerospace coating oper-
ations Control Techniques
Guideline category.

Letter from the DES, dated
April 15, 2002, submitting
revised Anheuser-Busch
order to EPA as a SIP revi-
sion and withdrawing pre-
vious submittal for this facil-
ity dated June 20, 2000.

Letter from the DES, dated
March 22, 2002, containing
information on New Filcas
of America.

Statewide

Statewide

Statewide

Statewide

Statewide

Statewide

Merrimack, NH

Nashua, NH

7/10/1996

7/17/1998

8/16/1999

7/29/1993

7/2/1999

9/11/1998

4/15/2002

3/22/2002

8/16/1999, 64 FR 44417 See 52.1535(c)(63).

11/14/2000, 65 FR 68078 See 52.1535(c)(64).

3/9/2000, 65 FR 12476 See 52.1535(c)(65).

7/27/2001, 66 FR 39100 See 52.1535(c)(66).

7/27/2001, 66 FR 39100 See 52.1535(c)(66).

7/10/2000, 65 FR 42290 See 52.1535(c)(67).

7/23/2002, 67 FR 48033 See 52.1535(c)(68).

7/23/2002, 67 FR 48033 See 52.1535(c)(68).

3In order to determine the EPA effective date for a specific provision listed in this table, consult the FEDERAL REGISTER notice cited in this col-

umn for the particular provision.

[FR Doc. E9—23472 Filed 9-29-09; 8:45 am]

BILLING CODE 6560-50-P

AGENCY

ENVIRONMENTAL PROTECTION

40 CFR Part 82

[EPA-HQ-OAR-2003-0118; FRL—-8959-2]

RIN 2060-AG12

Protection of Stratospheric Ozone:
Notice 24 for Significant New
Alternatives Policy Program

AGENCY: Environmental Protection

Agency (EPA).

ACTION: Determination of acceptability.

SUMMARY: This Determination of
Acceptability expands the list of
acceptable substitutes for ozone-
depleting substances under the U.S.
Environmental Protection Agency’s
(EPA) Significant New Alternatives
Policy (SNAP) program. The
determinations concern new substitutes
for use in the refrigeration and air
conditioning and foam blowing sectors.

DATES: This determination is effective
on September 30, 2009.

ADDRESSES: EPA has established a
docket for this action under Docket ID
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No. EPA-HQ-OAR-2003-0118
(continuation of Air Docket A—91—42).
All electronic documents in the docket
are listed in the index at http://
www.regulations.gov. Although listed in
the index, some information is not
publicly available, i.e., Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Publicly available
docket materials are available either
electronically at http://
www.regulations.gov or in hard copy at
the EPA Air Docket (No. A—91—42),
EPA/DC, EPA West, Room 3334, 1301
Constitution Ave., NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
Docket is (202) 566—1742.

FOR FURTHER INFORMATION CONTACT:
Margaret Sheppard by telephone at
(202) 343-9163, by facsimile at (202)
343-2338, by e-mail at
sheppard.margaret@epa.gov, or by mail
at U.S. Environmental Protection
Agency, Mail Code 6205], 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460. Overnight or
courier deliveries should be sent to the
office location at 1310 L Street, NW.,
10th floor, Washington, DC 20005.

For more information on the Agency’s
process for administering the SNAP
program or criteria for evaluation of
substitutes, refer to the original SNAP
rulemaking published in the Federal
Register on March 18, 1994 (59 FR
13044). Notices and rulemakings under
the SNAP program, as well as other EPA
publications on protection of
stratospheric ozone, are available at
EPA’s Ozone Depletion World Wide
Web site at http://www.epa.gov/ozone/
including the SNAP portion at http://
www.epa.gov/ozone/snap/.
SUPPLEMENTARY INFORMATION:

I. Listing of New Acceptable Substitutes
A. Refrigeration and Air Conditioning
B. Foam Blowing
II. Section 612 Program
A. Section 612 Statutory and Regulatory
Background
B. Regulatory History
Appendix A—Summary of Decisions for New
Acceptable Substitutes

I. Listing of New Acceptable Substitutes

This section presents EPA’s most
recent acceptable listing decisions for
substitutes in the refrigeration and air
conditioning and foam blowing sectors.
For copies of the full list of ozone
depleting substance (ODS) substitutes in
all industrial sectors, visit EPA’s Ozone
Depletion Web site at http://

www.epa.gov/ozone/snap/lists/
index.html.

The sections below discuss each
substitute listing in detail. Appendix A
contains a table summarizing today’s
listing decisions for new substitutes.
The statements in the “Further
Information” column in the table
provide additional information, but are
not legally binding under section 612 of
the Clean Air Act (CAA). In addition,
the “further information” may not be a
comprehensive list of other legal
obligations you may need to meet when
using the substitute. Although you are
not required to follow recommendations
in the “further information” column of
the table to use a substitute consistent
with section 612 of the CAA, EPA
strongly encourages you to apply the
information when using these
substitutes. In many instances, the
information simply refers to standard
operating practices in existing industry
and/or building-code standards.
However, some of these statements may
refer to obligations that are enforceable
or binding under Federal or State
programs other than the SNAP program.
Thus, many of these statements, if
adopted, would not require significant
changes to existing operating practices.

You can find submissions to EPA for
the use of the substitutes listed in this
document and other materials
supporting the decisions in this action
in docket EPA-HQ-OAR-2003-0118 at
http://www.regulations.gov.

A. Refrigeration and Air Conditioning
1. R-744 (COy)

EPA’s decision: R-744 (carbon
dioxide or CO;) is acceptable for use in
new equipment as a substitute for
chlorofluorocarbon (CFC)-12, R-502,
hydrochlorofluorocarbon (HCFC)-22
and HCFC blends in:

¢ Retail food refrigeration.

¢ Cold storage warehouses.

R-744 is carbon dioxide (CO,), CAS
ID #124-38-9. You may find the
submissions under Docket items EPA—
HQ-OAR-2003-0118-0205, —0207,
—0208 and —0223 at http://
www.regulations.gov.

Environmental information: The
ozone depletion potential (ODP) of CO,
is zero. The 100-year global warming
potential (GWP) of CO, is 1. The
atmospheric lifetime of CO, is based
upon a complex function of different
processes in the carbon cycle, with
some portion of CO, emissions expected
to last 1000 years or longer (The
International Panel on Climate Change
[IPCC], Fourth Assessment Report,
Climate Change 2007: The Physical
Science Basis).

EPA’s regulations codified at 40 CFR
part 82, subpart F exempt CO,
refrigerant from the venting prohibition
under section 608 (c)(2) of the Clean Air
Act. This section and EPA’s
implementing regulations prohibit the
intentional venting or release of
substitutes for class I or class II ODSs
used during the repair, maintenance,
service or disposal of refrigeration and
air conditioning equipment (i.e.,
appliances).

CO; is excluded from the definition of
volatile organic compound (VOC) under
Clean Air Act regulations (see 40 CFR
51.100(s)) addressing the development
of State Implementation Plans (SIPs) to
attain and maintain the national
ambient air quality standards.

Flammability information: CO; is not
flammable.

Toxicity and exposure data: Potential
health effects of this substitute at lower
concentrations include loss of
concentration. The substitute may also
irritate the skin or eyes or cause
frostbite. At sufficiently high
concentrations, it may cause central
nervous system depression or death.
The substitute could cause
asphyxiation, if air is displaced by
vapors in a confined space. These
potential health effects are common to
many refrigerants.

To protect against these potential
health risks, CO, has an 8 hour/day, 40
hour/week permissible exposure limit
(PEL) of 5000 ppm required by the
Occupational Safety and Health
Administration (OSHA) and a 15-
minute recommended short-term
exposure limit (STEL) of 30,000 ppm
established by the National Institute for
Occupational Safety and Health
(NIOSH). EPA recommends that users
follow all requirements and
recommendations specified in the
Material Safety Data Sheet (MSDS), in
American Society for Heating and
Refrigeration Engineers (ASHRAE)
standard 15, and other safety
precautions common in the refrigeration
and air conditioning industry. We also
recommend that users of R-744 adhere
to NIOSH’s STEL and to ASHRAE 15
and we expect that users will meet
OSHA'’s PEL. EPA anticipates that users
will be able to meet the PEL and STEL
and will be able to address potential
health risks by following requirements
and recommendations in the MSDSs, in
ASHRAE 15, and other safety
precautions common in the refrigeration
and air conditioning industry.

Comparison to other refrigerants: CO,
(R—744) is not an ozone depleter in
contrast to the ozone-depleting
substances which it replaces. In its lack
of risk for ozone depletion, R-744 is
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comparable to a number of other
substitutes for CFC-12, R-502, and
HCFC-22 and its blends, such as
R-404A, R-407C, R-410A, and R-507.
(R-502 is a blend of 48.8% HCFC-22
and 51.2% CFC-115 by weight. CFC-12
has an ODP of 1.0 and a GWP of 10,890;
CFC-115 has an ODP of 0.44 and a GWP
of 7370; and HCFC-22 has an ODP of
0.05 and a GWP of 1810, according to
the Scientific Assessment of Ozone
Depletion: 2006 prepared by the World
Meteorological Organization (WMO,
2006).) R-744 has a GWP of 1, lower
than that of other substitutes for CFC—
12, R—502, and HCFC-22. For example,
the GWP of R—404A is about 3930, the
GWP of R—407C is about 3350, the GWP
of R—410A is about 2100, and the GWP
of R-507 is about 4000. Flammability
and toxicity risks are low, as discussed
above. Thus, we find that R—744 is
acceptable because it does not pose a
greater overall risk to public health and
the environment than the other
substitutes acceptable in the end uses
listed above.

2. C6—Perfluoroketone

EPA'’s decision: C6-perfluoroketone is
acceptable as a substitute for CFC-113
for use in new and retrofit equipment in
non-mechanical heat transfer.

Cé-perfluoroketone is also known as
1,1,1,2,2,4,5,5,5-nonafluoro-4-
(trifluoromethyl)-3-pentanone or FK—5—
1-12mmy2 (CAS Reg. No. 756-13-8). It
is marketed under the trade name
Novec™ 649. EPA previously found
this substitute acceptable in the fire
protection sector (December 20, 2002;
67 FR 77927). You may find the most
recent submission under Docket item
EPA-HQ-OAR-2003—-0118-0214 and
—0216 at http://www.regulations.gov.

Environmental information: C6-
perfluoroketone has no ODP. C6-
perfluoroketone has a GWP of 0.6 to 1.8
and an atmospheric lifetime of up to 2
weeks (October 1, 2004; 69 FR 58903).
C6-perfluoroketone is currently defined
as a VOC under Clean Air Act
regulations (see 40 CFR 51.100(s))
addressing the development of SIPs to
attain and maintain the national
ambient air quality standards.

Flammability information: C6é-
perfluoroketone is non-flammable.

Toxicity and exposure data: Potential
health effects of this substitute include
central nervous system depression or
irregular heartbeat, at sufficiently high
concentrations. These potential health

effects are common to many refrigerants.

EPA anticipates that C6-
perfluoroketone will be used consistent
with the recommendations specified in
the manufacturer’s MSDSs. The
manufacturer recommends a workplace

exposure limit of 150 ppm over an 8-
hour time-weighted average for C6-
perfluoroketone. EPA anticipates that
users will be able to meet the
manufacturer’s recommended
workplace exposure limit and will be
able to address potential health risks by
following requirements and
recommendations in the MSDSs and
other safety precautions common in the
refrigeration and air conditioning
industry.

Comparison to other refrigerants: C6-
perfluoroketone is not ozone depleting
in contrast to CFC-113, the ozone
depleting substance which it replaces.
In its lack of risk for ozone depletion,
Cé-perfluoroketone is comparable to
other non-ozone-depleting substitutes
for CFC-113, such as HFE-7100, HFC-
245fa and CO,. (CFC-113, has an ozone
depletion potential (ODP) of 1.0 relative
to CFC-11 (WMO, 2006).) C6-
perfluoroketone’s GWP is less than 2,
which is comparable to or lower than
that of other substitutes for CFC-113 in
heat transfer uses. For example, the
GWP of HFE-7100 is about 297, the
GWP of HFC-245fa is about 1030, and
the GWP of CO, is 1. Additionally, the
GWP for C6-perfluoroketone is
significantly lower than the GWP for the
ozone-depleting substance it will
replace. (CFC-113 has a GWP of 6130
(WMO, 2006).) Flammability and
toxicity risks are low, as discussed
above. Thus, we find that C6-
perfluoroketone is acceptable because it
does not pose a greater overall risk to
public health and the environment than
the other substitutes acceptable in the
end use listed above.

3. R—438A (ISCEON® M099)

DuPont Fluoroproducts has notified
EPA that it is using the name
DuPont™ISCEON® M0O99 in marketing
the refrigerant blend that EPA reviewed
under the name “KDD5”’. On October 4,
2007 (72 FR 56628), EPA found KDD5
acceptable as a substitute for HCFC-22
for a variety of end-uses. The
composition of the formulation was
originally requested to be confidential
business information (CBI); however,
the company has now removed the CBI
restrictions. This blend has been given
the designation R—438A in ASHRAE
Standard 34. This blend is non-
flammable and has ASHRAE safety
classification A1.

B. Foam Blowing
1. Formacel® TI
EPA’s decision: Formacel® TI is

acceptable as a substitute for HCFC-22
and HCFC-142b in:

¢ Rigid Polyurethane Appliance
Foam.

¢ Rigid Polyurethane Spray,
Commercial Refrigeration, and
Sandwich Panels.

¢ Integral Skin Polyurethane.

¢ Polyolefin.

¢ Rigid Polyurethane Slabstock and
Other.

¢ Polystyrene Extruded Boardstock &
Billet.

e Polystyrene Extruded Sheet.

¢ Rigid Polyurethane &
Polyisocyanurate Laminated
Boardstock.

Formacel® TI is a series of blends
with different percentage contents of the
same compounds. The submitter has
claimed its composition as confidential
business information. You may find the
submission under Docket item EPA—
HQ-OAR-2003-0118-0217 and —0219
at http://www.regulations.gov.

Environmental information:
Formacel® TI has no ODP. Formacel® TI
blends range in global warming
potential (GWP) from approximately
1330 to 1500. Formacel® TI does not
contain volatile organic compounds
(VOC) as defined under Clean Air Act
regulations (see 40 CFR 51.100(s))
addressing the development of State
Implementation Plans (SIPs) to attain
and maintain the national ambient air
quality standards.

Flammability information: Formacel®
TI blends are not flammable.

Toxicity and exposure data: Potential
health effects of this substitute include
nausea, headache, weakness, or central
nervous system depression with effects
such as dizziness, drowsiness,
confusion, or loss of consciousness. The
substitute may also irritate the lungs,
skin or eyes or cause frostbite. At high
concentrations, the substitute may cause
irregular heartbeat or death. The
substitute could cause asphyxiation, if
air is displaced by vapors in a confined
space. These potential health effects are
common to many foam blowing agents.

EPA anticipates that Formacel® TI
will be used consistent with the
recommendations specified in the
manufacturer’s Material Safety Data
Sheets (MSDSs). The manufacturer
recommends a workplace exposure limit
of 1000 ppm on an 8-hour time-
weighted average for Formacel® TI. EPA
anticipates that users will be able to
meet the manufacturer’s recommended
workplace exposure limits and will be
able to address potential health risks by
following requirements and
recommendations in the MSDSs and
other safety precautions common in the
foam blowing industry.

Comparison to other foam blowing
agents: Formacel® TI is not ozone
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depleting in contrast to the ozone
depleting substances which it replaces.
(HCFC-22 and HCFC—142b have ODPs
of 0.05 and 0.07, respectively (WMO,
2006).) In its lack of risk for ozone
depletion, Formacel® TI is comparable
to other substitutes for HCFC-22 and
HCFC-142b, such as hydrofluorocarbon
(HFC)—134a and HFC—245fa. Formacel®
TI blends range in GWP from 1330 to
1500, comparable to or lower than that
of other substitutes for HCFC-22 and
HCFC-142b. For example, the GWP of
HFC—-134a is about 1430 and the GWP
of HFC-245fa is about 1030.
Additionally, the GWP for Formacel® TI
is lower than the GWP for the ozone-
depleting substances it will replace.
(The GWPs of HCFC-22 and HCFC—
142b are 1810 and 2310, respectively
(WMO, 2006). Flammability and toxicity
risks are low, as discussed above. Thus,
we find that Formacel® TI is acceptable
because it does not pose a greater
overall risk to public health and the
environment than the other substitutes
acceptable in the end use listed above.

2. HFO-1234ze

EPA’s decision:
Hydrofluoroolefin! (HFO)-1234ze is
acceptable as a substitute for CFCs and
HCFCs in:

¢ Rigid Polyurethane Appliance
Foam.

¢ Rigid Polyurethane Spray,
Commercial Refrigeration, and
Sandwich Panels.

¢ Polystyrene Extruded Boardstock &
Billet.

HFO-1234ze is also known as HFC—
1234ze or trans-1,3,3,3-tetraﬂu0r0prop-
1-ene (CAS Reg. N0.29118-24-9). You
may find the submission under Docket
item EPA-HQ-OAR-2003-0118-0222 at
http://www.regulations.gov.

Environmental information: HFO—
1234ze has no ODP. HFO-1234ze has a
GWP of 6 and an atmospheric lifetime
of approximately 2 weeks
(“Atmospheric chemistry of trans-
CF3CH=CHF: products and mechanisms
of hydroxyl radical and chlorine atom
initiated oxidation,” M.S. Javadi, R.
Segndergaard, O.]. Nielsen, M.D. Hurley,
and T.J. Wellington, Atmospheric
Chemistry and Physics Discussions 8,
1069-1088, 2008). HFO-1234ze is
currently defined as a VOC as defined
under Clean Air Act regulations (see 40
CFR 51.100(s)) addressing the
development of SIPs to attain and
maintain the national ambient air
quality standards.

1Hydrofluoroolefins are a subset of
hydrofluorocarbons that contain double bonds
between carbon atoms.

Flammability information: HFO—
1234ze is non-flammable.

Toxicity and exposure data: Potential
health effects of this substitute at lower
concentrations include drowsiness and
dizziness. The substitute may also
irritate the skin or eyes or cause
frostbite. At sufficiently high
concentrations, it may cause central
nervous system depression or irregular
heartbeat. The substitute could cause
asphyxiation, if air is displaced by
vapors in a confined space. The
substitute may also irritate the lungs,
skin or eyes or cause frostbite. These
potential health effects are common to
many foam blowing agents.

EPA anticipates that HFO-1234ze will
be used consistent with the
recommendations specified in the
manufacturer’s MSDSs. EPA
recommends a preliminary workplace
exposure limit of 375 ppm for HFO-
1234ze. EPA anticipates that users will
be able to meet this recommended
workplace exposure limit and will be
able to address potential health risks by
following requirements and
recommendations in the MSDSs and
other safety precautions common in the
foam blowing industry. Further, EPA is
reviewing this substance as a Pre-
manufacture Notice under the Toxic
Substances Control Act (TSCA).
Therefore, use of HFO-1234ze must be
in accord with EPA’s final decision
under TSCA.

Comparison to other foam blowing
agents: HFO-1234ze is not ozone
depleting in contrast to the ozone
depleting substances which it replaces.
In its lack of risk for ozone depletion,
HFO-1234ze is comparable to other
substitutes for HCFC-22 and HCFC-
142b, such as HFC-134a and HFC-
245fa. (HCFC-22 and HCFC-142b have
ODPs of 0.05 and 0.07, respectively
(WMO, 2006).) HFO-1234ze’s GWP is 6,
comparable to or lower than that of
other substitutes for HCFC-22 and
HCFC-142b. For example, the GWP of
HFC-134a is about 1430 and the GWP
of HFC-245fa is about 1030.
Additionally, the GWP for HFO-1234ze
is significantly lower than the GWPs for
the ozone-depleting substances it will
replace. (The GWPs of HCFC-22 and
HCFC-142b are 1810 and 2310,
respectively (WMO, 2006).)
Flammability risks can be addressed by
procedures common in the industry.
The toxicity risks are low, as discussed
above. Thus, we find that HFO-1234ze
is acceptable because it does not pose a
greater overall risk to public health and
the environment than the other
substitutes acceptable in the end uses
listed above.

3. HFC-365mfc

EPA’s decision: HFC-365mfc is
acceptable as a substitute for HCFC-
141b in:

¢ Rigid Polyurethane Appliance
Foam.

¢ Rigid Polyurethane Commercial
Refrigeration and Sandwich Panels.

¢ Flexible Polyurethane.

¢ Integral Skin Polyurethane.

¢ Polystyrene Extruded Sheet.

e Polyolefin.

¢ Rigid Polyurethane Slabstock and
Other.

e Polystyrene Extruded Boardstock &
Billet.

¢ Rigid Polyurethane &
Polyisocyanurate Laminated
Boardstock.

e Phenolic Insulation Board &
Bunstock.

HFC-365mfc is also known as 1,1,1,3,3-
pentafluorobutane (CAS Reg. No. 405—
58-6). EPA previously found HFC-
365mfc acceptable as an aerosol solvent
and as a solvent in metals, electronics,
and precision cleaning (December 18,
2000; 65 FR 78977). You may find the
submission under Docket items EPA—
HQ-OAR-2003-0118-0221 and —0224
at http://www.regulations.gov.

Environmental information: HFC—
365mfc has no ODP. HFC-365mfc has a
GWP of 794 and an atmospheric lifetime
of 8.6 years (IPCC, 2007). HFC-365mfc
is not a VOC as defined under Clean Air
Act regulations (see 40 CFR 51.100(s))
addressing the development of SIPs to
attain and maintain the national
ambient air quality standards.

Flammability information: HFC—
365mfc is mildly flammable with a
flashpoint below —27°C and a lower
flammability limit of 3.6% by volume in
air. Thus, it should be handled with
proper precautions. EPA recommends
that users follow all requirements and
recommendations specified in the
MSDS and other safety precautions for
use of flammable blowing agents used in
the foam blowing industry. Use of HFC—
365mfc will require safe handling and
shipping as prescribed by the
Occupational Safety and Health
Administration (OSHA) and the
Department of Transportation (for
example, using personal safety
equipment and following requirements
for shipping hazardous materials at 49
CFR parts 170 through 173).

Toxicity and exposure data: Potential
health effects of this substitute include
irritation of the lungs, skin or eyes or
frostbite. At high concentrations, the
substitute may also cause irregular
heartbeat, unconsciousness, or death.
The substitute could cause
asphyxiation, if air is displaced by
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vapors in a confined space. These
potential health effects are common to
many foam blowing agents.

EPA anticipates that HFC-365mfc
will be used consistent with the
recommendations specified in the
manufacturer’s MSDSs. The
manufacturer recommends a workplace
exposure limit of 1000 ppm on an 8-
hour time-weighted average for HFC—
365mfc. EPA anticipates that users will
be able to meet the manufacturer’s
recommended workplace exposure
limits and will be able to address
potential health risks by following
requirements and recommendations in
the MSDSs and other safety precautions
common in the foam blowing industry.

Comparison to other foam blowing
agents: HFG-365mfc is not ozone
depleting in contrast to the ozone
depleting substances which it replaces.
(HCFC—-141b has an ODP of 0.12 (WMO,
2006).) In its lack of risk for ozone
depletion, HFC-365mfc is comparable
to other non-ozone-depleting substitutes
for HCFC—-141b, such as HFC-134a and
HFC-245fa. HFC-365mfc’s GWP is 794,
comparable to or lower than that of
other substitutes for HCFC-141b. For
example, the GWP of HFC—134a is about
1430 and the GWP of HFC-245fa is
about 1030. Additionally, the GWP for
HFC-365mfc is comparable to the GWP
for the ozone-depleting substance it will
replace. (The GWP of HCFC-141b is 725
(WMO, 2006)). Flammability risks can
be addressed by procedures common in
the industry. The toxicity risks are low,
as discussed above. Thus, we find that
HFC-365mfc is acceptable because it
does not pose a greater overall risk to
public health and the environment than
the other substitutes acceptable in the
end use listed above.

4. Blends of HFC-365mfc and HFC—
245fa

EPA’s decision: Blends of HFC-
365mfc and HFC-245fa containing at
least 5% HFC-245fa are acceptable as
substitutes for HCFC-141b in:

¢ Rigid Polyurethane Spray,
Commercial Refrigeration and Sandwich
Panels
Additional information about HFC-
365mfc is in the decision above in this
section. HFC-245fa is also known as
1,1,1,3,3-pentafluoropropane (CAS Reg.
No. 460-73-1). EPA previously found
HFC-245fa acceptable as a foam
blowing agent, as an aerosol solvent,
and as a refrigerant (August 21, 2003, 68
FR 50533; March 22, 2002, 76 FR 13272;
June 19, 2000, 65 FR 37900; March 29,
2006; 71 FR 15589). The submitter
expects that users would use blends
containing at least 5 percent HFC—245fa
by weight with the remainder being

HFC-365mfc, with blends typically
containing 30 to 70 percent HFC—245fa
and 70 to 30 percent HFC-365mfc. You
may find the information on blends of
HFC-365mfc and HFG-245fa under
Docket item EPA-HQ-OAR-2003—
0118-0227 at http://
www.regulations.gov.

Environmental information: For
environmental information about HFC—
365mfc, see the decision above in this
section. HFC—245fa has no ODP. HFC—
245fa has a GWP of 1030 and an
atmospheric lifetime of 7.6 years (IPCC,
2007). HFC—245fa is not a VOC as
defined under Clean Air Act regulations
(see 40 CFR 51.100(s)) addressing the
development of SIPs to attain and
maintain the national ambient air
quality standards.

Flammability information: HFG—
365mfc is mildly flammable with a
flashpoint below — 27 °C, while HFC-
245fa is non-flammable. Blends of HFC—
365mfc and HFC-245fa containing at
least 5% HFC-245fa by weight will not
be flammable. Blends will require safe
handling and shipping as prescribed by
the Occupational Safety and Health
Administration (OSHA) and the
Department of Transportation (for
example, using personal safety
equipment and following requirements
for shipping hazardous materials at 49
CFR parts 170 through 173).

Toxicity and exposure data: Potential
health effects of this substitute include
irritation of the lungs, skin or eyes or
frostbite. At high concentrations, the
substitute may also cause irregular
heartbeat, unconsciousness, or death.
The substitute could cause
asphyxiation, if air is displaced by
vapors in a confined space. These
potential health effects are common to
many foam blowing agents.

EPA anticipates that blends of HFC—
365mfc and HFC-245fa will be used
consistent with the recommendations
specified in the manufacturer’s MSDSs.
The manufacturer recommends a
workplace exposure limit of 1000 ppm
on an 8-hour time-weighted average for
HFC-365mfc. The American Industrial
Hygiene Association (AIHA)
recommends a workplace
environmental exposure limit (WEEL) of
300 ppm on an 8-hour time-weighted
average for HFC-245fa. EPA anticipates
that users will be able to meet the
manufacturer’s recommended
workplace exposure limits and the
ATHA WEEL and will be able to address
potential health risks by following
requirements and recommendations in
the MSDSs and other safety precautions
common in the foam blowing industry.

Comparison to other foam blowing
agents: Blends of HFC-365mfc and

HFC-245fa are not ozone depleting in
contrast to the ozone depleting
substances which they replace. (HCFC—
141b has an ODP of 0.12 (WMQO, 2006).)
In their lack of risk for ozone depletion,
blends of HFC-365mfc and HFC-245fa
are comparable to other non-ozone-
depleting substitutes for HCFC-141b,
such as HFC-134a and HFC-245fa
alone. Blends of HFC-365mfc and HFC—
245fa will have average GWP ranging
from 865 to 960, comparable to or lower
than that of other substitutes for HCFC-
141b. For example, the GWP of HFC-
134a is about 1430 and the GWP of
HFC-245fa alone is about 1030. The
GWPs for blends of HFC-365mfc and
HFC-245fa are comparable to the GWP
for the ozone-depleting substance they
will replace. (The GWP of HCFC-141b
is 725 (WMO, 2006)). Flammability risks
of the blend are low, as discussed above.
The toxicity risks are low, as discussed
above. Thus, we find that blends of
HFC-365mfc and HFC—-245fa are
acceptable because they do not pose a
greater overall risk to public health and
the environment than the other
substitutes acceptable in the end use
listed above.

II. Section 612 Program

A. Section 612 Statutory and Regulatory
Background

Section 612 of the Clean Air Act
(CAA) requires EPA to develop a
program for evaluating alternatives to
ozone-depleting substances. EPA refers
to this program as the Significant New
Alternatives Policy (SNAP) program.
The major provisions of section 612 are:

1. Rulemaking

Section 612(c) requires EPA to
promulgate rules making it unlawful to
replace any class I (e.g.,
chlorofluorocarbon, halon, carbon
tetrachloride, methyl chloroform,
methyl bromide, and
hydrobromofluorocarbon) or class II
(e.g., hydrochlorofluorocarbon)
substance with any substitute that the
Administrator determines may present
adverse effects to human health or the
environment where the Administrator
has identified an alternative that (1)
reduces the overall risk to human health
and the environment, and (2) is
currently or potentially available.

2. Listing of Unacceptable/Acceptable
Substitutes

Section 612(c) requires EPA to
publish a list of the substitutes
unacceptable for specific uses and to
publish a corresponding list of
acceptable alternatives for specific uses.
The list of acceptable substitutes may be
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found at http://www.epa.gov/ozone/
snap/lists/index.html and the lists of
unacceptable substitutes, substitutes
acceptable subject to use conditions and
substitutes acceptable subject to
narrowed use limits may be found at 40
CFR part 82 subpart G.

3. Petition Process

Section 612(d) grants the right to any
person to petition EPA to add a
substance to, or delete a substance from,
the lists published in accordance with
section 612(c). The Agency has 90 days
to grant or deny a petition. Where the
Agency grants the petition, EPA must
publish the revised lists within an
additional six months.

4. 90-Day Notification

Section 612(e) directs EPA to require
any person who produces a chemical
substitute for a class I substance to
notify the Agency not less than 90 days
before new or existing chemicals are
introduced into interstate commerce for
significant new uses as substitutes for a
class I substance. The producer must
also provide the Agency with the
producer’s unpublished health and
safety studies on such substitutes.

5. Outreach

Section 612(b)(1) states that the
Administrator shall seek to maximize
the use of Federal research facilities and
resources to assist users of class I and
II substances in identifying and
developing alternatives to the use of
such substances in key commercial
applications.

6. Clearinghouse

Section 612(b)(4) requires the Agency
to set up a public clearinghouse of
alternative chemicals, product
substitutes, and alternative
manufacturing processes that are
available for products and
manufacturing processes which use
class I and II substances.

7. EPA’s Regulations Implementing
Section 612

On March 18, 1994, EPA published
the original rulemaking (59 FR 13044)
which established the process for
administering the SNAP program and
issued EPA’s first lists identifying

acceptable and unacceptable substitutes
in the major industrial use sectors. 40
CFR part 82, subpart G. These sectors
include: refrigeration and air
conditioning; foam blowing; solvents
cleaning; fire suppression and explosion
protection; sterilants; aerosols;
adhesives, coatings and inks; and
tobacco expansion. These sectors
comprise the principal industrial sectors
that historically consumed the largest
volumes of ODS.

For the purposes of SNAP, the Agency
defines a “substitute” as any chemical,
product substitute, or alternative
manufacturing process, whether existing
or new, intended for use as a
replacement for a class I or class II
substance in a sector that has
historically used ODS. Anyone who
produces a substitute must provide the
Agency with health and safety studies
on the substitute at least 90 days before
introducing it into interstate commerce
for significant new use as an alternative.
This requirement applies to substitute
manufacturers, but may include
importers, formulators, or end-users,
when they are responsible for
introducing a substitute into commerce.

B. Regulatory History

On March 18, 1994, EPA published
the final rulemaking (59 FR 13044) that
described the process for administering
the SNAP program and issued our first
acceptability lists for substitutes in the
major industrial use sectors. These
sectors include:

o Refrigeration and air conditioning;

e Foam blowing;

¢ Solvents cleaning;

e Fire suppression and explosion
protection;

¢ Sterilants;

e Aerosols;

e Adhesives, coatings and inks; and

¢ Tobacco expansion.

These sectors comprise the principal
industrial sectors that historically
consumed the largest volumes of ozone-
depleting compounds.

As described in the original rule for
the SNAP program, EPA does not
believe that rulemaking procedures are
required to list alternatives as
acceptable with no limitations. Such
listings do not impose any sanction, nor

do they remove any prior license to use
a substance. Therefore, by this notice we
are adding substances to the list of
acceptable alternatives without first
requesting comment on new listings.

However, we do believe that notice-
and-comment rulemaking is required to
place any substance on the list of
prohibited substitutes, to list a
substance as acceptable only under
certain conditions, to list substances as
acceptable only for certain uses, or to
remove a substance from the lists of
prohibited or acceptable substitutes. We
publish updates to these lists as separate
notices of rulemaking in the Federal
Register.

The Agency defines a “‘substitute” as
any chemical, product substitute, or
alternative manufacturing process,
whether existing or new, intended for
use as a replacement for a class I or class
II substance. Anyone who plans to
market or produces a substitute for an
ODS in one of the eight major industrial
use sectors must provide EPA with
health and safety studies on the
substitute at least 90 days before
introducing it into interstate commerce
for significant new use as an alternative.
This requirement applies to substitute
manufacturers, but may include
importers, formulators, or end-users,
when they are responsible for
introducing a substitute into commerce.

You can find a complete chronology
of SNAP decisions and the appropriate
Federal Register citations from the
SNAP section of EPA’s Ozone Depletion
World Wide Web site at http://
www.epa.gov/ozone/snap/chron.html.
This information is also available from
the Air Docket (see ADDRESSES section
above for contact information).

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements.

Dated: September 11, 2009.

Jackie Krieger,
Acting Director, Office of Atmospheric
Programs.

Note: The following appendix will not
appear in the Code of Federal Regulations.

APPENDIX A—SUMMARY OF ACCEPTABLE DECISIONS

End-use

Substitute

Decision

Further information

Refrigeration and Air Conditioning

Retail food refrigeration (new)

R-744 (CO,) as a substitute for
CFC-12, R-502, HCFC-22, and
blends containing HCFC-22.

Acceptable ...

Observe recommendations in the equipment manufactur-
ers’ guidance manual and MSDSs and follow the guide-
lines of ASHRAE 15.
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APPENDIX A—SUMMARY OF ACCEPTABLE DECISIONS—Continued

End-use Substitute Decision Further information
Cold storage warehouses R-744 (CO,) as a substitute for | Acceptable ... | Observe recommendations in the equipment manufactur-
(new). CFC-12, R-502, HCFC-22, and ers’ guidance manual and MSDSs and follow the guide-
blends containing HCFC-22. lines of ASHRAE 15.
Non-mechanical heat transfer | C6-perfluoroketone as a substitute | Acceptable ... | Observe recommendations in the equipment manufactur-

(retrofit and new).

for CFC-113.

er's guidance and MSDS. The manufacturer rec-
ommends an acceptable exposure limit of 150 ppm on
an 8-hr time-weighted average.

Foam Blowing

Rigid Polyurethane Appliance
Foam.

Rigid Polyurethane Commer-
cial Refrigeration and Sand-
wich Panels.

Rigid Polyurethane Spray,
Commercial Refrigeration,
and Sandwich Panels.

Flexible Polyurethane .............

HFO-1234ze as a substitute for
CFCs and HCFCs.

HFC-365mfc as a substitute for
HCFC-141b.

Formacel® Tl as a substitute for
HCFC—-22 and HCFC-142b.

HFC-365mfc as a substitute for
HCFC-141b.

HFO-1234ze as a substitute for
CFCs and HCFCs.

Blends of HFC-365mfc and HFC—
245fa (at least 5% HFC—245fa
by weight) as substitutes for
HCFC-141b.

Formacel® Tl as a substitute for
HCFC-22 and HCFC-142b.

HFC-365mfc as a substitute for
HCFC-141b.

Acceptable ...

Acceptable ...

Acceptable ...

Acceptable ...

Acceptable ...

Acceptable ...

Acceptable ...

Acceptable ...

HFO-1234ze is non-flammable and has a 100-year global
warming potential of 6. lts CAS Reg. No. is 29118-24—
9

EPA recommends a preliminary acceptable exposure limit
of 375 ppm on an 8-hr time-weighted average. Use of
HFO-1234ze must be in accord with EPA’s final deci-
sion under the Toxic Substances Control Act (TSCA).

HFC-365mfc is mildly flammable and has a 100-year
global warming potential of 794. Observe recommenda-
tions in the manufacturers MSDS and guidance for
using this compound, particularly to address its potential
flammability. Follow safe handling and shipping as pre-
scribed by the Occupational Safety and Health Adminis-
tration (OSHA) and the Department of Transportation
(DOT) (for example, using personal safety equipment
and following requirements for shipping hazardous ma-
terials at 49 CFR parts 170 through 173). Its CAS Reg.
No. is 405-58-6.

Observe recommendations in the manufacturer's MSDS
and guidance for using these blends.

HFC-365mfc is mildly flammable and has a 100-year
global warming potential of 794. Observe recommenda-
tions in the manufacturers MSDS and guidance for
using this compound, particularly to address its potential
flammability. Follow safe handling and shipping as pre-
scribed by OSHA and DOT (for example, using per-
sonal safety equipment and following requirements for
shipping hazardous materials at 49 CFR parts 170
through 173).

HFO-1234ze is non-flammable and has a 100-year global
warming potential of 6. lts CAS Reg. No. is 29118-24—
9

EPA recommends a preliminary acceptable exposure limit
of 375 ppm on an 8-hr time-weighted average. Use of
HFO-1234ze must be in accord with EPA’s final deci-
sion under TSCA.

Blends of HFC-365mfc and HFC-245fa containing at
least 5% HFC—-245fa by weight are non-flammable. Typ-
ical blends contain 30 to 70% HFC-245fa and 70 to
30% HFC-365mfc. Observe recommendations in the
manufacturer's MSDS and guidance for using these
blends.

Observe recommendations in the manufacturers MSDS
and guidance for using these blends.

HFC-365mfc is mildly flammable and has a 100-year
global warming potential of 794. Observe recommenda-
tions in the manufacturers MSDS and guidance for
using this compound, particularly to address its potential
flammability. Follow safe handling and shipping as pre-
scribed by OSHA and DOT (for example, using per-
sonal safety equipment and following requirements for
shipping hazardous materials at 49 CFR parts 170
through 173). lts CAS Reg. No. is 405-58-6.
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APPENDIX A—SUMMARY OF ACCEPTABLE DECISIONS—Continued

End-use

Substitute

Decision

Further information

Integral Skin Polyurethane .....

Polystyrene Extruded Sheet ..

Polyolefin .......cccoeovviiiniiiieens

Rigid Polyurethane Slabstock
and Other.

Polystyrene, Extruded
Boardstock & Billet.

HFC-365mfc as a substitute
HCFC-141b.

Formacel® Tl as a substitute
HCFC—-22 and HCFC-142b.

HFC-365mfc as a substitute
HCFC-141b.

Formacel® Tl as a substitute
HCFC-22 and HCFC-142b.

HFC-365mfc as a substitute
HCFC-141b.

Formacel® Tl as a substitute
HCFC-22 and HCFC-142b.

HFC-365mfc as a substitute
HCFC-141b.

Formacel® Tl as a substitute
HCFC—-22 and HCFC-142b.

HFO-1234ze as a substitute
CFCs and HCFCs.

HFC-365mfc as a substitute
HCFC-141b.

Formacel® Tl as a substitute
HCFC-22 and HCFC-142b.

for

for

for

for

for

for

for

for

for

for

for

Acceptable ...

Acceptable ...

Acceptable ...

Acceptable ...

Acceptable ...

Acceptable ...

Acceptable ...

Acceptable ...

Acceptable ...

Acceptable ...

Acceptable ...

HFC-365mfc is mildly flammable and has a 100-year
global warming potential of 794. Observe recommenda-
tions in the manufacturers MSDS and guidance for
using this compound, particularly to address its potential
flammability. Follow safe handling and shipping as pre-
scribed by OSHA and DOT (for example, using per-
sonal safety equipment and following requirements for
shipping hazardous materials at 49 CFR parts 170
through 173). lts CAS Reg. No. is 405-58-6.

Observe recommendations in the manufacturer's MSDS
and guidance for using these blends.

HFC-365mfc is mildly flammable and has a 100-year
global warming potential of 794. Observe recommenda-
tions in the manufacturer's MSDS and guidance for
using this compound, particularly to address its potential
flammability. Follow safe handling and shipping as pre-
scribed by OSHA and DOT (for example, using per-
sonal safety equipment and following requirements for
shipping hazardous materials at 49 CFR parts 170
through 173). Its CAS Reg. No. is 405-58-6.

Observe recommendations in the manufacturer's MSDS
and guidance for using these blends.

HFC-365mfc is mildly flammable and has a 100-year
global warming potential of 794. Observe recommenda-
tions in the manufacturers MSDS and guidance for
using this compound, particularly to address its potential
flammability.

Follow safe handling and shipping as prescribed by OSHA
and DOT (for example, using personal safety equipment
and following requirements for shipping hazardous ma-
terials at 49 CFR parts 170 through 173). lts CAS Reg.
No. is 405-58-6.

Observe recommendations in the manufacturer's MSDS
and guidance for using these blends.

HFC-365mfc is mildly flammable and has a 100-year
global warming potential of 794. Observe recommenda-
tions in the manufacturers MSDS and guidance for
using this compound, particularly to address its potential
flammability. Follow safe handling and shipping as pre-
scribed by OSHA and DOT (for example, using per-
sonal safety equipment and following requirements for
shipping hazardous materials at 49 CFR parts 170
through 173). Its CAS Reg. No. is 405-58-6.

Observe recommendations in the manufacturer's MSDS
and guidance for using these blends.

HFO-1234ze is non-flammable and has a 100-year global
warming potential of 6. Its CAS Reg. No. is 29118-24—
9.

EPA recommends a preliminary acceptable exposure limit
of 375 ppm on an 8-hr time-weighted average. Use of
HFO-1234ze must be in accord with EPA’s final deci-
sion under TSCA.

HFC-365mfc is mildly flammable and has a 100-year
global warming potential of 794. Observe recommenda-
tions in the manufacturers MSDS and guidance for
using this compound, particularly to address its potential
flammability. Follow safe handling and shipping as pre-
scribed by OSHA and DOT (for example, using per-
sonal safety equipment and following requirements for
shipping hazardous materials at 49 CFR parts 170
through 173). Its CAS Reg. No. is 405-58-6.

Observe recommendations in the manufacturers MSDS
and guidance for using these blends.
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APPENDIX A—SUMMARY OF ACCEPTABLE DECISIONS—Continued

End-use

Substitute

Decision

Further information

Rigid Polyurethane &
Polyisocyanurate Laminated
Boardstock.

Phenolic Insulation Board &
Bunstock.

HFC-365mfc as a substitute for
HCFC-141b.

Formacel® Tl as a substitute for
HCFC—-22 and HCFC-142b.

HFC-365mfc as a substitute for
HCFC-141b.

Acceptable ...

Acceptable ...

Acceptable ...

HFC-365mfc is mildly flammable and has a 100-year
global warming potential of 794. Observe recommenda-
tions in the manufacturers MSDS and guidance for
using this compound, particularly to address its potential
flammability. Follow safe handling and shipping as pre-
scribed by OSHA and DOT (for example, using per-
sonal safety equipment and following requirements for
shipping hazardous materials at 49 CFR parts 170
through 173). Its CAS Reg. No. is 405-58-6.

Observe recommendations in the manufacturer's MSDS
and guidance for using these blends.

HFC-365mfc is mildly flammable and has a 100-year
global warming potential of 794. Observe recommenda-
tions in the manufacturers MSDS and guidance for
using this compound, particularly to address its potential
flammability. Follow safe handling and shipping as pre-
scribed by OSHA and DOT (for example, using per-
sonal safety equipment and following requirements for
shipping hazardous materials at 49 CFR parts 170
through 173). Its CAS Reg. No. is 405-58-6.

[FR Doc. E9—23470 Filed 9—-29-09; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2008-0814; FRL—-8436-5]
Thiamethoxam; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for combined residues of
thiamethoxam (3-[(2-chloro-5-
thiazolyl)methyl]tetrahydro-5-methyl-N-
nitro-4H-1,3,5-oxadiazin-4-imine) and
its metabolite CGA-322704, [N-(2-
chloro-thiazol-5-ylmethyl)-N’-methyl-
N’-nitro-guanidine, calculated as the
stoichiometric equivalent of
thiamethoxam, in or on: avocado; berry,
low growing, subgroup 13-07G, except
cranberry; black sapote; bushberry
subgroup 13-07B, except lingonberry
and blueberry, lowbush; caneberry
subgroup 13-07A; canistel; fruit, small,
vine climbing, subgroup 13-07F, except
fuzzy kiwifruit; mamey sapote; mango;
papaya; rice, grain; sapodilla; star apple;
and vegetable, root, subgroup 1A.
Interregional Research Project Number 4
(IR—4) and Syngenta Crop Protection,
Inc., requested these tolerances under
the Federal Food, Drug, and Cosmetic
Act (FFDCA). In addition, this
regulation amends existing tolerances
for combined residues of thiamethoxam
and its metabolite CGA-322704 in or on:
cattle, meat byproducts; goat, meat
byproducts; horse, meat byproducts;

and sheep, meat byproducts. Syngenta
Crop Protection, Inc., requested these
amended tolerances under FFDCA.
DATES: This regulation is effective
September 30, 2009. Objections and
requests for hearings must be received
on or before November 30, 2009, and
must be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).
ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2008-0814. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT: Julie
Chao, Registration Division (7505P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:

(703) 308—8735; e-mail address:
chao.julie@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing electronically
available documents at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
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http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
cite at http://www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2008-0814 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before November 30, 2009.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2008-0814, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Petition for Tolerance

In the Federal Registers of April 13,
2009 (74 FR 16866) (FRL—8396—6) and
August 19, 2009 (74 FR 41898) (FRL—-
8426-7), EPA issued notices pursuant to
section 408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of
pesticide petitions PP 8E7411 and PP
8F7449 by Interregional Research

Project Number 4 (IR—4), 500 College
Road East, Suite 201 W., Princeton, NJ
08540, and Syngenta Crop Protection,
Inc., P.O. Box 18300, Greensboro, NC
27419-8300, respectively. The petitions
requested that 40 CFR 180.565 be
amended by establishing tolerances for
combined residues of the insecticide
thiamethoxam (3-[(2-chloro-5-
thiazolyl)methyl]tetrahydro-5-methyl-N-
nitro-4H-1,3,5-oxadiazin-4-imine) and
its metabolite CGA-322704 [N-(2-chloro-
thiazol-5-ylmethyl)-N’-methyl-N'-nitro-
guanidine], in or on the following
commodities:

PP 8E7411: Avocado at 0.2 parts per
million (ppm); canistel at 0.2 ppm;
mango at 0.2 ppm; papaya at 0.2 ppm;
sapodilla at 0.2 ppm; sapote, black at 0.2
ppm; sapote, mamey at 0.2 ppm,; star
apple at 0.2 ppm; vegetable, root,
subgroup 1A at 0.04 ppm.

In addition, PP 8E7411 proposed to
revise the tolerance expression for the
Berry Crop Group 13 to become the
Berry and Small Fruit Crop Group 13,
per the Pesticide Tolerance Crop
Grouping Program published in the
Federal Register of December 7, 2007
(72 FR 69150) (FRL-8343-1). The
proposed new tolerance expressions for
the Berry and Small Fruit Crop Group
13 for the tolerances in 40 CFR.565 for
combined residues of the insecticide
thiamethoxam and its metabolite CGA-
322704 are as follows, in or on:
Bushberry subgroup 13-07B at 0.20
ppm; caneberry subgroup 13-07A at 0.35
ppm; fruit, small, vine climbing
subgroup 13-07F, except fuzzy kiwifruit
at 0.20 ppm; low growing berry
subgroup 13-07G, except cranberry at
0.30 ppm. The existing tolerance on
cranberry at 0.02 ppm is retained.

PP 8E7411 also requested that the
following tolerances be deleted:
Bushberry subgroup 13B at 0.20 ppm;
caneberry subgroup 13A at 0.35 ppm;
grape at 0.20 ppm; Juneberry at 0.20
ppm; lingonberry at 0.20 ppm; salal at
0.20 ppm; strawberry at 0.30 ppm; and
vegetable, root, except sugar beet,
subgroup 1B at 0.02 ppm.

PP 8F7449: Rice, bran at 0.02 ppm;
rice, grain at 0.02 ppm; rice, hulls at 0.1
ppm; rice, polished at 0.02 ppm; rice,
straw at 0.02 ppm.

In addition, PP 8F7449 requested that
40 CFR 180.565 be amended by
increasing tolerances for combined
residues of the insecticide
thiamethoxam and its metabolite CGA-
322704 in or on the following: Cattle,
meat byproducts from 0.02 ppm to 0.04
ppm; goat, meat byproducts from 0.02
ppm to 0.04 ppm; horse, meat
byproducts from 0.02 ppm to 0.04 ppm;
sheep, meat byproducts from 0.02 ppm
to 0.04 ppm; vegetable, root, except

sugarbeet, subgroup 1B from 0.02 ppm
to 0.05 ppm.

The notices referenced summaries of
the petitions prepared by Syngenta Crop
Protection, Inc., and Interregional
Research Project Number (IR-4), the
registrants, which are available to the
public in the docket EPA-HQ-OPP—
2008-0814, http://www.regulations.gov.
There were no comments received in
response to the notices of filing.

Based upon review of the data
supporting the petition, EPA has
determined that the proposed tolerances
for avocado; canistel; mango; papaya;
sapodilla; sapote, black; sapote, mamey;
star apple; and vegetable, root, subgroup
1A need to be raised. In addition, EPA
has determined that no tolerances are
needed for rice, bran; rice, hulls; rice,
polished; and rice, straw. Finally, EPA
is removing existing tolerances that are
no longer needed for bushberry
subgroup 13B; caneberry subgroup 13A;
grape; Juneberry; lingonberry; salal;
strawberry; and vegetable, root, except
sugar beet, subgroup 1B. The reasons for
these changes are explained in Unit
IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . ..”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for the petitioned-for
tolerances for combined residues of
thiamethoxam (3-[(2-chloro-5-
thiazolyl)methyl]tetrahydro-5-methyl-N-
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nitro-4H-1,3,5-oxadiazin-4-imine) and
its metabolite CGA-322704 [N-(2-chloro-
thiazol-5-ylmethyl)-N’-methyl-N’-nitro-
guanidine], calculated as the
stoichiometric equivalent of
thiamethoxam, in or on avocado at 0.40
ppm; berry, low growing, subgroup 13-
07G, except cranberry at 0.30 ppm;
bushberry subgroup 13-07B, except
lingonberry and blueberry, lowbush at
0.20 ppm; caneberry subgroup 13-07A at
0.35 ppm; canistel at 0.40 ppm; fruit,
small, vine climbing, subgroup 13-07F,
except fuzzy kiwifruit at 0.20 ppm;
mango at 0.40 ppm; papaya at 0.40 ppm;
sapodilla at 0.40 ppm; sapote, black at
0.40 ppm; sapote, mamey at 0.40 ppm;
star apple at 0.40 ppm; vegetable, root,
subgroup 1A at 0.05 ppm; rice, grain at
0.02 ppm; cattle, meat byproducts at
0.04 ppm; goat, meat byproducts at 0.04
ppm; horse, meat byproducts at 0.04
ppm; sheep, meat byproducts at 0.04
ppm. EPA’s assessment of exposures
and risks associated with establishing
tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Thiamethoxam shows toxicological
effects primarily in the liver, kidney,
testes, and hematopoietic system. In
addition, developmental neurological
effects were observed in rats. This
developmental effect is being used to
assess risks associated with acute
exposures to thiamethoxam, and the
liver and testicular effects are the bases
for assessing longer term exposures.
Although thiamethoxam causes liver
tumors in mice, the Agency has
classified thiamethoxam as “not likely
to be carcinogenic to humans” based on
convincing evidence that a non-
genotoxic mode of action for liver
tumors was established in the mouse
and that the carcinogenic effects are a
result of a mode of action dependent on
sufficient amounts of a hepatotoxic
metabolite produced persistently. The
non-cancer (chronic) assessment is
sufficiently protective of the key events
(perturbation of liver metabolism,
hepatotoxicity/regenerative
proliferation) in the animal mode of
action for cancer. Refer to the Federal
Register of June 22, 2007 (72 FR 34401)
(FRL-8133-6) for more information
regarding the cancer classification of
thiamethoxam.

Thiamethoxam produces a metabolite
known as CGA-322704 (referred to in
the remainder of this rule as
clothianidin). Clothianidin is also
registered as a pesticide. While some of
the toxic effects observed following
testing with the thiamethoxam and
clothianidin are similar, the available
information indicates that
thiamethoxam and clothianidin have
different toxicological effects in
mammals and should be assessed
separately. A separate risk assessment of
clothianidin has been completed in
conjunction with the registration of
clothianidin. The most recent
assessments, which provide details
regarding the toxicology of clothianidin,
are available in the docket EPA-HQ-
OPP- 2008-0814, at http:///
www.regulations.gov. Refer to the
documents Clothianidin: Human Health
Risk Assessment for Proposed Uses on
Berries (Group 13-07H), Brassica
Vegetables (Group 5), Cotton, Cucurbit
Vegetables (Group 9), Fig, Fruiting
Vegetables (Group 8), Leafy Green
Vegetables (Group 4A), Peach,
Pomegranate, Soybean, Tree Nuts
(Group 14), and Tuberous and Corm
Vegetables (Group 1C); and
Clothianidin: Human Health Risk
Assessment for Proposed Seed
Treatment Uses on Root and Tuber
Vegetables (Group 1), Bulb Vegetables
(Group 3), Leafy Green Vegetables
(Group 4A), Brassica Leafy Vegetables
(Group 5), Fruiting Vegetables (Group
8), Cucurbit Vegetables (Group 9), and
Cereal Grains (Group 15, except rice).

Specific information on the studies
received and the nature of the adverse
effects caused by thiamethoxam as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies are discussed in the
final rule published in the Federal
Register of June 22, 2007.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, a toxicological point of departure
(POD) is identified as the basis for
derivation of reference values for risk
assessment. The POD may be defined as
the highest dose at which no adverse
effects are observed (the NOAEL) in the
toxicology study identified as
appropriate for use in risk assessment.
However, if a NOAEL cannot be
determined, the lowest dose at which
adverse effects of concern are identified
(the LOAEL) or a Benchmark Dose
(BMD) approach is sometimes used for
risk assessment. Uncertainty/safety
factors (UFs) are used in conjunction
with the POD to take into account

uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic dietary risks by comparing
aggregate food and water exposure to
the pesticide to the acute population
adjusted dose (aPAD) and chronic
population adjusted dose (cPAD). The
aPAD and cPAD are calculated by
dividing the POD by all applicable UFs.
Aggregate short-, intermediate-, and
chronic-term risks are evaluated by
comparing food, water, and residential
exposure to the POD to ensure that the
margin of exposure (MOE) called for by
the product of all applicable UFs is not
exceeded. This latter value is referred to
as the level of concern (LOC).

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk. Thus,
the Agency estimates risk in terms of the
probability of an occurrence of the
adverse effect greater than that expected
in a lifetime. For more information on
the general principles EPA uses in risk
characterization and a complete
description of the risk assessment
process, see http://www.epa.gov/
pesticides/factsheets/riskassess.htm.

A summary of the toxicological
endpoints for thiamethoxam used for
human risk assessment is discussed in
Unit III.B. of the final rule published in
the Federal Register of June 22, 2007.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to thiamethoxam, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing thiamethoxam tolerances in 40
CFR 180.565. EPA assessed dietary
exposures from thiamethoxam in food
as follows:

For both acute and chronic exposure
assessments for thiamethoxam, EPA
combined residues of clothianidin
coming from thiamethoxam with
residues of thiamethoxam per se. As
discussed in this unit, thiamethoxam’s
major metabolite is CGA-322704, which
is also the registered active ingredient
clothianidin. Available information
indicates that thiamethoxam and
clothianidin have different toxicological
effects in mammals and should be
assessed separately; however, these
exposure assessments for this action
incorporated the total residue of
thiamethoxam and clothianidin from
use of thiamethoxam because the total
residue for each commodity for which
thiamethoxam has a tolerance has not
been separated between thiamethoxam
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and its clothianidin metabolite. The
combining of these residues, as was
done in this assessment, results in
highly conservative estimates of dietary
exposure and risk. A separate
assessment was done for clothianidin.
The clothianidin assessment included
clothianidin residues from use of
clothianidin as a pesticide and
clothianidin residues from use of
thiamethoxam on those commodities for
which the pesticide clothianidin does
not have a tolerance. As to these
commodities, EPA has separated total
residues between thiamethoxam and
clothianidin.

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

In estimating acute dietary exposure,
EPA used food consumption
information from the U.S. Department of
Agriculture (USDA) 1994-1996 and
1998 Nationwide Continuing Surveys of
Food Intake by Individuals (CSFII). As
to residue levels in food, EPA assumed
tolerance-level residues of
thiamethoxam and clothianidin. It was
also assumed that 100% of crops with
registered or requested uses of
thiamethoxam and 100% of crops with
registered or requested uses of
clothianidin are treated.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
CSFII. As to residue levels in food, EPA
assumed tolerance level and/or
anticipated residues from thiamethoxam
field trials. It was also assumed that
100% of crops with registered or
requested uses of thiamethoxam and
100% of crops with registered or
requested uses of clothianidin are
treated.

A complete listing of the inputs used
in these assessments can be found in the
following documents: Thiamethoxam
Acute and Chronic Aggregate Dietary
(Food and Drinking Water) Exposure
and Risk Assessments for the Section 3
Registration on Rice, Sugar Beets, and
Tropical Fruits; Clothianidin Acute and
Chronic Aggregate Dietary (Food and
Drinking Water) Exposure and Risk
Assessments. These documents are
available in the docket, EPA-HQ-OPP-
2008-0814, at http://
www.regulations.gov.

iii. Cancer. A quantitative cancer
exposure assessment is not necessary
because EPA concluded that
thiamethoxam is “not likely to be
carcinogenic to humans” based on

convincing evidence that a non-
genotoxic mode of action for liver
tumors was established in the mouse,
and that the carcinogenic effects are a
result of a mode of action dependent on
sufficient amounts of a hepatotoxic
metabolite produced persistently. The
non-cancer (chronic) assessment is
sufficiently protective of the key events
(perturbation of liver metabolism,
hepatotoxicity/regenerative
proliferation) in the animal mode of
action for cancer and thus a separate
exposure assessment pertaining to
cancer risk is not necessary. Because
clothianidin is not expected to pose a
cancer risk, a quantitative dietary
exposure assessment for the purposes of
assessing cancer risk was not
conducted.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use PCT information in the dietary
assessments for thiamethoxam or
clothianidin.

Section 408(b)(2)(E) of FFDCA
authorizes EPA to use available data and
information on the anticipated residue
levels of pesticide residues in food and
the actual levels of pesticide residues
that have been measured in food. If EPA
relies on such information, EPA must
require pursuant to section 408(f)(1) of
FFDCA that data be provided 5 years
after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. For the present
action, EPA will issue such Data Call-
Ins as are required by section
408(b)(2)(E) of FFDCA and authorized
under section 408(f)(1) of FFDCA. Data
will be required to be submitted no later
than 5 years from the date of issuance
of these tolerances.

2. Dietary exposure from drinking
water. Thiamethoxam is expected to be
persistent and mobile in terrestrial and
aquatic environments. These fate
properties suggest that thiamethoxam
has a potential to move into surface
water and shallow ground water. The
Agency lacks sufficient monitoring data
to complete a comprehensive dietary
exposure analysis and risk assessment
for thiamethoxam in drinking water.
Because the Agency does not have
comprehensive monitoring data, the
Agency used screening level water
exposure models in the dietary exposure
analysis and risk assessment for
thiamethoxam in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of
thiamethoxam. Further information
regarding EPA drinking water models
used in pesticide exposure assessment

can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

A Tier I screening-level drinking
water assessment was conducted for the
proposed rice seed treatment use.
Because the proposed uses on rice and
cranberries (a registered use) involve
flooding, for which Pesticide Root Zone
Model/Exposure/Analysis Modeling
System (PRZM/EXAMS) is not currently
parameterized, these uses were assessed
using the modified Tier I Rice Model
and the Provisional Cranberry Model.
The estimated drinking water
concentrations (EDWCs) are based on
thiamethoxam concentrations in tail
water from rice paddies and cranberry
bogs that drain into adjacent surface
water bodies. Exposure estimates were
refined with a default percent cropped
area factor of 87%. The Tier I Rice
Model is expected to generate
conservative EDWCs that exceed peak
measured concentrations of pesticides
in water bodies well downstream of rice
paddies by less than one order of
magnitude to multiple orders of
magnitude. Exposure in ground water
due to leaching was assessed with the
Screening Concentration in
Groundwater (SCI-GROW) models.

Based on the Tier I Rice Model and
SCI-GROW models, the EDWCs of
thiamethoxam for acute exposures are
131.77 parts per billion (ppb) for tail
water and 2.93 ppb for ground water.
The EDWCs for chronic exposures for
non-cancer assessments are 11.31 ppb
for tail water and 2.93 ppb for ground
water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. The
most conservative EDWCs in both the
acute and chronic exposure scenarios
were for tail water, and represent worst
case scenarios. Therefore, for the acute
dietary risk assessments for
thiamethoxam, the upper-bound EDWC
value of 131.77 ppb was used to assess
the contribution to drinking water. For
the chronic dietary risk assessments for
thiamethoxam, the upper-bound EDWC
value of 11.31 ppb was used to assess
the contribution to drinking water.

The registrant has conducted small-
scale prospective ground water studies
in several locations in the United States
to investigate the mobility of
thiamethoxam in a vulnerable
hydrogeological setting. A review of
those data show that generally, residues
of thiamethoxam, as well as CGA-
322704, are below the limit of
quantification (0.05 ppb). When
quantifiable residues are found, they are
sporadic and at low levels. The
maximum observed residue levels from
any monitoring well were 1.0 ppb for
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thiamethoxam and 0.73 ppb for CGA-
322704. These values are well below the
modeled estimates summarized in this
unit, indicating that the modeled
estimates are, in fact, protective of what
actual exposures are likely to be.

Clothianidin is not a significant
degradate of thiamethoxam in surface—
or ground water sources of drinking
water and, therefore, was not included
in the EDWCs used in the thiamethoxam
dietary assessments. For the
clothianidin assessments, the acute
EDWC value of 7.29 ppb for
clothianidin was incorporated into the
acute dietary assessment and the
chronic EDWC value of 5.88 ppb for
clothianidin was incorporated into the
chronic dietary assessment.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Thiamethoxam is currently registered
for the following uses that could result
in residential exposures: Turfgrass on
golf courses, residential lawns,
commercial grounds, parks,
playgrounds, athletic fields, landscapes,
interiorscapes, and sod farms; indoor
crack and crevice or spot treatments to
control insects in residential settings.
EPA assessed residential exposure using
the following assumptions:

Thiamethoxam is registered for use on
turfgrass (on golf courses, residential
lawns, commercial grounds, parks,
playgrounds, athletic fields, landscapes,
interiorscapes and sod farms) and for
indoor use to control insects in
residential settings. Thiamethoxam is
applied by commercial applicators only.
Therefore, exposures resulting to
homeowners from applying
thiamethoxam were not assessed.
However, entering areas previously
treated with thiamethoxam could lead
to exposures for adults and children. As
a result, risk assessments have been
completed for postapplication scenarios.

Short-term exposures (1 to 30 days of
continuous exposure) may occur as a
result of activities on treated turf. Short-
term and intermediate-term exposures
(30 to 90 days of continuous exposure)
may occur as a result of entering indoor
areas previously treated with a
thiamethoxam indoor crack and crevice
product. The difference between short-
and intermediate-term aggregate risk is
the frequency of hand-to-mouth events
for children. For short-term exposure
there are 20 events per hour and for
intermediate-term exposure there are 9.5
events per hour. The doses and end-

points for short- and intermediate-term
aggregate risk are the same.

EPA combined all non-dietary sources
of post application exposure to obtain
an estimate of potential combined
exposure. These scenarios consisted of
adult and toddler dermal
postapplication exposure and oral
(hand-to-mouth) exposures for toddlers.
Since postapplication scenarios for turf
occur outdoors, the potential for
inhalation exposure is negligible and
therefore does not require an inhalation
exposure assessment. Since
thiamethoxam has a very low vapor
pressure (6.6 x 10-° @ 25°C), inhalation
exposure is also expected to be
negligible as a result of indoor crack and
crevice use. Therefore, a quantitative
postapplication inhalation exposure
assessment was not performed.

Thiamethoxam use on turf or as an
indoor crack and crevice or spot
treatment does not result in significant
residues of clothianidin. In addition,
clothianidin residential and aggregate
risks are not of concern. For further
details, refer to the documents
Clothianidin: Human Health Risk
Assessment for Proposed Uses on
Berries (Group 13-07H), Brassica
Vegetables (Group 5), Cotton, Cucurbit
Vegetables (Group 9), Fig, Fruiting
Vegetables (Group 8), Leafy Green
Vegetables (Group 4A), Peach,
Pomegranate, Soybean, Tree Nuts
(Group 14), and Tuberous and Corm
Vegetables (Group 1C); and
Clothianidin: Human Health Risk
Assessment for Proposed Seed
Treatment Uses on Root and Tuber
Vegetables (Group 1), Bulb Vegetables
(Group 3), Leafy Green Vegetables
(Group 4A), Brassica Leafy Vegetables
(Group 5), Fruiting Vegetables (Group
8), Cucurbit Vegetables (Group 9), and
Cereal Grains (Group 15, except rice),
available in the docket, EPA-HQ-OPP—
2008-0814, at http:///
www.regulations.gov.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Thiamethoxam is a member of the
neonicotinoid class of pesticides and
produces, as a metabolite, another
neonicotinoid, clothianidin. Structural
similarities or common effects do not
constitute a common mechanism of
toxicity. Evidence is needed to establish
that the chemicals operate by the same,

or essentially the same sequence of
major biochemical events (EPA, 2002).
Although clothianidin and
thiamethoxam bind selectively to insect
nicotinic acetylcholine receptors
(nAChR), the specific binding site(s)/
receptor(s) for clothianidin,
thiamethoxam, and the other
neonicotinoids are unknown at this
time. Additionally, the commonality of
the binding activity itself is uncertain,
as preliminary evidence suggests that
clothianidin operates by direct
competitive inhibition, while
thiamethoxam is a non-competitive
inhibitor. Furthermore, even if future
research shows that neonicotinoids
share a common binding activity to a
specific site on insect nicotinic
acetylcholine receptors, there is not
necessarily a relationship between this
pesticidal action and a mechanism of
toxicity in mammals. Structural
variations between the insect and
mammalian nAChRs produce
quantitative differences in the binding
affinity of the neonicotinoids towards
these receptors, which, in turn, confers
the notably greater selective toxicity of
this class towards insects, including
aphids and leafhoppers, compared to
mammals. While the insecticidal action
of the neonicotinoids is neurotoxic, the
most sensitive regulatory endpoint for
thiamethoxam is based on unrelated
effects in mammals, including effects on
the liver, kidney, testes, and
hematopoietic system. Additionally, the
most sensitive toxicological effect in
mammals differs across the
neonicotinoids (e.g., testicular tubular
atrophy with thiamethoxam;
mineralized particles in thyroid colloid
with imidacloprid).

Thus, EPA has not found
thiamethoxam or clothianidin to share a
common mechanism of toxicity with
any other substances. For the purposes
of this tolerance action, therefore, EPA
has assumed that thiamethoxam and
clothianidin do not have a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
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and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
Food Quality Protection Act (FQPA)
safey factor (SF). In applying this
provision, EPA either retains the default
value of 10X, or uses a different
additional SF when reliable data
available to EPA support the choice of
a different factor.

2. Prenatal and postnatal sensitivity.
In the developmental studies, there is
no evidence of increased quantitative or
qualitative susceptibility of rat or rabbit
fetuses to in utero exposure to
thiamethoxam. The developmental
NOAELs are either higher than or equal
to the maternal NOAELs. The
toxicological effects in fetuses do not
appear to be any more severe than those
in the dams or does. In the rat
developmental neurotoxicity study,
there was no quantitative evidence of
increased susceptibility.

There is evidence of increased
quantitative susceptibility for male pups
in two 2—generation reproductive
studies. In one study, there are no
toxicological effects in the dams
whereas for the pups, reduced
bodyweights are observed at the highest
dose level, starting on day 14 of
lactation. This contributes to an overall
decrease in bodyweight gain during the
entire lactation period. Additionally,
reproductive effects in males appear in
the F1 generation in the form of
increased incidence and severity of
testicular tubular atrophy. These data
are considered to be evidence of
increased quantitative susceptibility for
male pups (increased incidence of
testicular tubular atrophy at 1.8
milligrams/kilogram/day (mg/kg/day)
when compared to the parents (hyaline
changes in renal tubules at 61 mg/kg/
day; NOAEL is 1.8 mg/kg/day).

In a more recent 2—generation
reproduction study, the most sensitive
effect was sperm abnormalities at 3 mg/
kg/day (the NOAEL is 1.2 mg/kg/day) in
the F1 males. This study also indicates
increased susceptibility for the offspring
for this effect.

Although there is evidence of
increased quantitative susceptibility for
male pups in both reproductive studies,
NOAELs and LOAELs were established
in these studies and the Agency selected
the NOAEL for testicular effects in F1
pups as the basis for risk assessment.
The Agency has confidence that the
NOAEL selected for risk assessment is
protective of the most sensitive effect
(testicular effects) for the most sensitive
subgroup (pups) observed in the
toxicological database.

3. Conclusion.In the final rule
published in the Federal Register of
January 5, 2005 (70 FR 708) (FRL-7689—
7), EPA had previously determined that
the FQPA SF should be retained at 10X
for thiamethoxam, based on the
following factors: Effects on endocrine
organs observed across species;
significant decrease in alanine amino
transferase levels in companion animal
studies and in dog studies; the mode of
action of this chemical in insects
(interferes with the nicotinic
acetylcholine receptors of the insect’s
nervous system); the transient clinical
signs of neurotoxicity in several studies
across species; and the suggestive
evidence of increased quantitative
susceptibility in the rat reproduction
study.

Since that determination, EPA has
received and reviewed a developmental
neurotoxicity (DNT) study in rats, and
an additional reproduction study in rats.
Taking the results of these studies into
account, as well as the rest of the data
on thiamethoxam, EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF for
thiamethoxam were reduced to 1X. That
decision is based on the following
findings:

i. The toxicity database for
thiamethoxam is largely complete,
including acceptable/guideline
developmental toxicity, 2—generation
reproduction, and DNT studies designed
to detect adverse effects on the
developing organism, which could
result from the mechanism that may
have produced the decreased alanine
amino transferase levels. The registrant
must now submit, as a condition of
registration, an immunotoxicity study.
This study is now required under 40
CFR part 158. The available data for
thiamethoxam show the potential for
immunotoxic effects, which are
described in more detail below.

ii. In the subchronic dog study,
leukopenia (decreased white blood
cells) was observed in females only, at
the highest dose tested (HDT) of 50 mg/
kg/day; the NOAEL for this effect was
34 mg/kg/day. The overall study
NOAEL was 9.3 mg/kg/day in females
(8.2 mg/kg/day in males) based on
hematology and other clinical chemistry
findings at the LOAEL of 34 mg/kg/day

(32 mg/k%l day in males).

iii. In the subchronic mouse study,
decreased spleen weights were observed
in females at 626 mg/kg/day; the
NOAEL for this effect was the next
lowest dose of 231 mg/kg/day. The
overall study NOAEL was 1.4 mg/kg/
day (males) based on increased
hepatocyte hypertrophy observed at the

LOAEL of 14.3 mg/kg/day. The
decreased absolute spleen weights were
considered to be treatment related, but
were not statistically significant at 626
mg/kg/day or at the HDT of 1,163 mg/
kg/day. Since spleen weights were not
decreased relative to body weights, the
absolute decreases may have been
related to the decreases in body weight
gain observed at higher doses.

iv. Overall, the Agency has a low
concern for the potential for
immunotoxicity related to these effects
for the following reasons:

a. In general, the Agency does not
consider alterations in hematology
parameters alone to be a significant
indication of potential immunotoxicity.
In the case of thiamethoxam, high-dose
females in the subchronic dog study had
slight microcytic anemia as well as
leukopenia characterized by reductions
in neutrophils, lymphocytes and
monocytes; the leukopenia was
considered to be related to the anemic
response to exposure. Further,
endpoints and doses selected for risk
assessment are protective of the
observed effects on hematology.

b. Spleen weight decreases, while
considered treatment-related, were
associated with decreases in body
weight gain, and were not statistically
significant. In addition, spleen weight
changes occurred only at very high
doses, more than 70 times higher than
the doses selected for risk assessment.
Therefore, an additional 10X safety
factor is not warranted for
thiamethoxam at this time.

v. For the reasons discussed in Unit
IIL.D.2., there is low concern for an
increased susceptibility in the young.

vi. Although there is evidence of
neurotoxicity after acute exposure to
thiamethoxam at doses of 500 mg/kg/
day including drooped palpebral
closure, decrease in rectal temperature
and locomotor activity and increase in
forelimb grip strength, no evidence of
neuropathology was observed. These
effects occurred at doses at least
fourteen-fold and 416-fold higher than
the doses used for the acute, and
chronic risk assessments, respectively;
thus, there is low concern for these
effects since it is expected that the doses
used for regulatory purposes would be
protective of the effects noted at much
higher doses.

vii. There are no residual
uncertainties identified in the exposure
databases. The dietary food exposure
assessments were performed using
tolerance-level and/or anticipated
residues that are based on reliable field
trial data observed in the thiamethoxam
field trials. Although there is available
information indicating that
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thiamethoxam and clothianidin have
different toxicological effects in
mammals and should be assessed
separately, the residues of each have
been combined in these assessments to
ensure that the estimated exposures of
thiamethoxam do not underestimate
actual potential thiamethoxam
exposures. An assumption of 100 PCT
was made for all foods evaluated in the
assessments. For the acute and chronic
assessments, the EDWCs of 131.77 ppb
and 11.3 ppb, respectively, were used to
estimate exposure via drinking water.
Compared to the results from small-
scale prospective ground water studies
where the maximum observed residue
levels from any monitoring well were
1.0 ppb for thiamethoxam and 0.73 ppb
for CGA-322704, the modeled estimates
are protective of what actual exposures
are likely to be. Similarly conservative
Residential SOPs as well as a chemical-
specific turf transfer residue (TTR)
study were used to assess post-
application exposure to children and
incidental oral exposure of toddlers.
These assessments will not
underestimate the exposure and risks
posed by thiamethoxam.

viii. In the final rule published in the
Federal Register of February 6, 2008 (73
FR 6851) (FRL—8346—9), EPA had
previously determined that the FQPA
SF for clothianidin should be retained at
10X because EPA had required the
submission of a developmental
immunotoxicity study to address the
combination of evidence of decreased
absolute and adjusted organ weights of
the thymus and spleen in multiple
studies in the clothianidin database, and
evidence showing that juvenile rats in
the 2—generation reproduction study
appear to be more susceptible to these
potential immunotoxic effects. In the
absence of a developmental
immunotoxicity study, EPA concluded
that there was sufficient uncertainty
regarding immunotoxic effects in the
young that the 10X FQPA factor should
be retained as a database uncertainty
factor.

Since that determination, EPA has
received and reviewed an acceptable/
guideline developmental
immunotoxicity study, which
demonstrated no treatment-related
effects. Taking the results of this study
into account, as well as the rest of the
data on clothianidin, EPA has
determined that reliable data show the
safety of infants and children would be
adequately protected if the FQPA SF for
clothianidin were reduced to 1X. That
decision is based on the following
findings:

a. The toxicity database for
clothianidin is complete. As noted, the

prior data gap concerning
developmental immunotoxicity has
been addressed by the submission of an
acceptable developmental
immunotoxicity study.

b. A rat deveflopmental neurotoxicity
study is available and shows evidence
of increased quantitative susceptibility
of offspring. However, EPA considers
the degree of concern for the
developmental neurotoxicity study to be
low for prenatal and postnatal toxicity
because the NOAEL and LOAEL were
well characterized, and the doses and
endpoints selected for risk assessment
are protective of the observed
susceptibility; therefore, there are no
residual concerns regarding effects in
the young.

c. While the rat multi-generation
reproduction study showed evidence of
increased quantitative susceptibility of
offspring compared to adults, the degree
of concern is low because the study
NOAEL and LOAEL have been selected
for risk assessment purposes for relevant
exposure routes and durations. In
addition, the potential immunotoxic
effects observed in the study have been
further characterized with the
submission of a developmental
immunotoxicity study that showed no
evidence of susceptibility. As a result,
there are no concerns or residual
uncertainties for prenatal and postnatal
toxicity after establishing toxicity
endpoints and traditional UFs to be
used in the risk assessment for
clothianidin.

d. There are no residual uncertainties
identified in the exposure databases.
The dietary food exposure assessments
were performed based on assumptions
that were judged to be highly
conservative and health-protective for
all durations and population subgroups,
including tolerance-level residues,
adjustment factors from metabolite data,
empirical processing factors, and 100
PCT for all commodities. Additionally,
EPA made conservative (protective)
assumptions in the ground and surface
water modeling used to assess exposure
to clothianidin in drinking water. EPA
used similarly conservative assumptions
to assess postapplication exposure of
children and adults as well as incidental
oral exposure of toddlers. These
assessments will not underestimate the
exposure and risks posed by
clothianidin.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic pesticide exposures are safe by
comparing aggregate exposure estimates
to the aPAD and cPAD. The aPAD and
cPAD represent the highest safe

exposures, taking into account all
appropriate SFs. EPA calculates the
aPAD and cPAD by dividing the POD by
all applicable UFs. For linear cancer
risks, EPA calculates the probability of
additional cancer cases given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the POD to
ensure that the MOE called for by the
product of all applicable UFs is not
exceeded.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
thiamethoxam will occupy 9.6% of the
aPAD for children 1 to 2 years old, the
population group receiving the greatest
exposure. Acute dietary exposure from
food and water to clothianidin is
estimated to occupy 23% of the aPAD
for children 1 to 2 years old, the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that chronic exposure to thiamethoxam
from food and water will utilize 42% of
the cPAD for children 1 to 2 years old,
the population group receiving the
greatest exposure. Chronic exposure to
clothianidin from food and water will
occupy 19% of the cPAD for children 1
to 2 years old, the population group
receiving the greatest exposure. Based
on the explanation in Unit III.C.3.,
regarding residential use patterns,
chronic residential exposure to residues
of thiamethoxam and clothianidin is not
expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Thiamethoxam is currently registered
for uses that could result in short-term
residential exposure and the Agency has
determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to thiamethoxam. The level of
concern for margins of exposure (MOEs)
is 100 for aggregate short-term
exposures (i.e., MOEs less than 100
indicate potential risks of concern).

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures aggregated result
in aggregate MOEs of 370 to 500 for
thiamethoxam and 380 to 2,200 for
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clothianidin, for all exposure scenarios
for infants, children, and adults.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Thiamethoxam is currently registered
for uses that could result in
intermediate-term residential exposure
and the Agency has determined that it
is appropriate to aggregate chronic
exposure to thiamethoxam through food
and water with intermediate-term
exposures for thiamethoxam. The level
of concern for MOEs is 100 for aggregate
intermediate-term exposures (i.e., MOEs
less than 100 indicate potential risks of
concern).

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that
the combined intermediate-term food,
water, and residential exposures
aggregated result in aggregate MOEs of
370 to 540 for thiamethoxam, and 380
to 2,200 for clothianidin, for all
exposure scenarios for infants, children,
and adults.

5. Aggregate cancer risk for U.S.
population. The Agency has classified
thiamethoxam as not likely to be a
human carcinogen based on convincing
evidence that a non-genotoxic mode of
action for liver tumors was established
in the mouse and that the carcinogenic
effects are a result of a mode of action
dependent on sufficient amounts of a
hepatotoxic metabolite produced
persistently. Thiamethoxam is not
expected to pose a cancer risk.
Clothianidin has been classified as “not
likely to be a human carcinogen.” It is
not expected to pose a cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
thiamethoxam or clothianidin residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(high-performance liquid
chromatography/ultraviolet (HPLC/UV)
or mass spectrometry (MS)) is available
to enforce the tolerance expression. The
method may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

There are no CODEX or Mexican
maximum residue limits (MRLs) for
thiamethoxam. A number of Canadian
MRLs exist for this chemical and are in
accord with U.S. tolerances. The new/
revised tolerances established by this
rule have been derived using the
NAFTA Tolerance Harmonization
Spreadsheet.

C. Revisions to Petitioned-For
Tolerances

Available field trial data support
tolerances for combined residues of
thiamethoxam and CGA-322704 in or on
avocado, black sapote, canistel, mamey
sapote, mango, papaya, sapodilla, and
star apple at 0.40 ppm. Therefore, the
proposed tolerances of 0.20 ppm for
each of these commodities are being
raised to 0.40 ppm.

Available field trial data support
tolerances for combined residues of
thiamethoxam and CGA-322704 in or on
vegetable, root, subgroup 1A at 0.05
ppm. Therefore, the proposed tolerance
of 0.04 ppm for this subgroup is being
raised to 0.05 ppm. In addition, because
a group tolerance for vegetable, root,
subgroup 1A is being established, the
group tolerance for vegetable, root,
except sugar beet, subgroup 1B is no
longer needed, and is therefore being
removed.

Based on the data submitted for rice
bran and polished rice, residues were
shown not to concentrate in these
processed commodities. Therefore, EPA
has determined that tolerances are not
needed for these commodities. Rice
straw and rice hulls are no longer
considered significant animal feed
items; therefore, the Agency is no longer
setting tolerances for these
commodities.

New crop group tolerances are being
established for caneberry subgroup 13-
07A; bushberry subgroup 13-07B, except
lingonberry and blueberry, lowbush;
fruit, small, vine climbing, subgroup 13-
07F, except fuzzy kiwifruit; and berry,
low growing, subgroup 13-07G, except
cranberry. Therefore, the tolerances for
caneberry subgroup 13A; bushberry
subgroup 13-07B; grape; Juneberry;
lingonberry; salal; and strawberry are no
longer needed, and are being removed.

Previously reviewed data support
tolerances for combined residues of
thiamethoxam and CGA-322704 in or on
cattle, goat, horse, and sheep meat
byproducts at 0.04 ppm. Therefore, the
existing tolerances of 0.02 ppm for each
of these commodities are being raised to
0.04 ppm.

V. Conclusion

Therefore, tolerances are established
for combined residues of thiamethoxam
(3-[(2-chloro-5-
thiazolyl)methyl]tetrahydro-5-methyl-N-
nitro-4H-1,3,5-oxadiazin-4-imine) and
its metabolite CGA-322704 [N-(2-chloro-
thiazol-5-ylmethyl)-N’-methyl-N-nitro-
guanidine], calculated as the
stoichiometric equivalent of
thiamethoxam, in or on: avocado at 0.40
ppm; berry, low growing, subgroup 13-
07G, except cranberry at 0.30 ppm;
bushberry subgroup 13-07B, except
lingonberry and blueberry, lowbush at
0.20 ppm; caneberry subgroup 13-07A at
0.35 ppm; canistel at 0.40 ppm; fruit,
small, vine climbing, subgroup 13-07F,
except fuzzy kiwifruit at 0.20 ppm;
mango at 0.40 ppm; papaya at 0.40 ppm;
sapodilla at 0.40 ppm; sapote, black at
0.40 ppm; sapote, mamey at 0.40 ppm;
star apple at 0.40 ppm; vegetable, root,
subgroup 1A at 0.05 ppm; rice, grain at
0.02 ppm.

In addition, revised tolerances are
established in or on cattle, meat
byproducts at 0.04 ppm; goat, meat
byproducts at 0.04 ppm; horse, meat
byproducts at 0.04 ppm; sheep, meat
byproducts at 0.04 ppm.

Tolerances are revoked and removed
for bushberry subgroup 13B; caneberry
subgroup 13A; grape; Juneberry;
lingonberry; salal; strawberry; and
vegetable, root, except sugarbeet,
subgroup 1B. These tolerances are no
longer needed, since residues on these
commodities will be covered by the new
crop group tolerances being established.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
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12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 22, 2009.
Lois Rossi,
Director, Registration Division, Office of
Pesticide Programs.
m Therefore, 40 CFR chapterIis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.565 is amended by:

a. Revising the introductory text in
paragraph (a).

b. Removing the entries for bushberry
subgroup 13B; caneberry subgroup 13A;
grape; Juneberry; lingonberry; salal;
strawberry; and vegetable, root, except
sugar beet, subgroup 1B from the table
in paragraph (a).

c. Revising the existing entries for
cattle, meat byproducts; goat, meat
byproducts; horse, meat byproducts;
and sheep, meat byproducts in the table
in paragraph (a).

d. By alphabetically adding entries for
avocado;